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The Court of Errors has at length 
adjourned, after an nnusually long ses 
sion, and the jadges have gone 
various directions to the sea-shore and 
the mountains to enjoy a short rest and 
to lay in a store of health and strengtu 
for the tryme work of the circuits, 
which begins much too early in Sep 
tember. 

In the Court of Chaneery the so-eall 
bev 


ed Summer vaention consists in 





ing motions once a fortnight instead of | 


once a week; but with three equits 
judges this need not interfere with the 


The 


of eases to be decided, so 


needed rest. real difficulty is the 
aecumulation 


that vacation to these judges often 





t 

means only a quiet time for writing 

Opinions. 
To lawyers as law business is in these 
- days, it matters not much whether 
e le courts are in session or not; there 
seems to be as much work to do at one | 
te time as at another. If there are no 
courts, there are all the troublesome 
details of oflice practice, and the only | 
way to get rid of itis to go ont of 
town. Tf you are nota very busy main 
Be if 1s CUsy Lo LO, sind oa you wre you 
inust go or you will suffer for it in the 





Autumn, and if you do go you will be 






Oc 
ie 





) 


AUGUST, 


in | 


| 
| 


houss the subject of the judiciary. 


fonly mist 








1881. 


NOTES. 


surprised, and perhaps a little annoyed, 





to find how well the town gets along 


without you. 


luwyer to take a rest in August and his 


People expect a busy 


chents cheerfally wait for his return on 
ithe opening of court in September. 


Tue members of the Constitutional 


}Commission evidently expect to find 
the 
rather than in the eity during the Sum- 


the sages of the law at sea-shore 


mer. Their first meeting was at Long 


| Braneh on July 2d, and the seeond was 
fat Atliuntie City on Jaly 
: : 
lawyers were especially invited to dis- 


99]. 


22 To this 
The 
ke made by the Commission 
was in choosing this particular water- 
hie place. They no doubt might have 
found lawyers enough at some water- 
ing place or perhaps at several; but 
AMlantie City is not the favorite resort 
of the legal fraternity of the Northern 
end of the State. 

The Commission will doubtless ae- 
complish much for which we and our 
posterity will be grateful, but if they 
do nothing else, they may at least be 

Lo delightful 


ible back upon 
mectines ab charming seaside resorts, 


lo 1K 


the pleasure of which was only marred 







































226 


being inflicted with the views 


by their 2 
of the legal gentlemen who inconsid- 
erately aecepted their invitation to 
come and ventilate their theories. 


Hlaimaker Vv. Blanchard, 11 


bure Legal Journal, N.S. 


Pitts- 


ease of finding lost property in which 
honesty was not allowed to go without 


its reward, A domestic servant im a 


hotel, while cleaning the pubiie parlor, 


foundl il roll of bank notes, which 


reported to the proprietor, and upon 


his saying that he thought they be- 


enuest who had transacted 


bal 


longed to a 


business in the parior she gave them 


to him to restore to the SUD sed OWill 


er. It turned out that the euest had 
not lost the money, and the ownel 
remained unknown, The mi priet ny 


however, kept the money, beine ad 


that ne poh il le for thie 
entitled to 


Pine 


acauinst 


vised was 1 
protes tion of it and was 
keep it until the owner was found. 
servant brought this action 
him. [t was held that she 


the 


wis entitled 


to recovel money from her em- 


ployer. The court said there was no 


evidence that the mo © is lost by a 
wnest or boarder, The duties of an 
innkeeper to h nest ! ell settled 
but in respect to other persons tian 
enests ail nnkeeper ] mnother baw 
When mone Vois found in his house ot 


the fl 


CLASSES of Persons 


or of a room Common to all 


HO prestttuption ot 


Ownership arise the case is like the 
: “a rr 
finding upon tue Moor of a shop. Ahie 


research of counsel failed to discover 


authority that an innkeeper shall hive 


an article which another finds im a 


public room of his house ; when there 
is no cireumstanee pointing to its | 

by L “rile t. I) leh) CULS@, t hye creed ye 
rule should pare [i the finder § 
apn honest Wotmath, lromecthiebely iy 


fortus he CMU ployel apd gives lit the 


126, was a} 


she | 
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article on his false pretense that he 
knows the owner and will restore it, 
she is entitled to have it baek, and hold 
it’ till A rule of 
liuw all alike. 
will be 


protceting 


1 
the owner Comes. 


oneht to apply — to 


’ 
H 
Persons employed in inns 


encouraged to fideliby by 


them in equality of rights with others. 
The learned jadge was right tn his in. 
structions to the jury.” 


Mercer, | - 


Judgement 
affirmed, dissented. 


Chath é, ‘< 


Cirenit C 


In Lethane v. 
520, U.S. 


Med. Rep. 
Rhode Is 


rE L, 1). 


ea oa ; 
jland, it was held that the pendency of a 


the 


District cannot be pleaded in bar 


Foe Til 


Oi i tine 


suit in equity in a state cont im 


Siuriic 
sub 


sift involving the same 


jeet tatter aad between the same par 
ties Ina federal 
It is 
that the pon lency of 


the 


snme Dis 


thie 


court ia the 


| } ] +17] 
well settled that rile 


trict 
wnother sub be 


for 


pleaded im bar 


Lween Stine parties the sume 


eanse Of aetion tiny be 


ves not extend to suits in eourts of 


fore born jai: etion, undit has been of 
ten h are fot 


the 


Mimbrey, 93 


ll that courts of a state 


eion in this sense to the courts of 


United States: Stanton vy. 


U.S. 554; White vo Whitman, 1 Curt. 
it: Grordon v, Gilfoil, 99 U.S. LT78: 
Irsn Co. v. Barnes’ Assioenee, 96 
US. 588: andan Loring vo Mareh, the 
moe rale was declared in a ease in 


federal court 
une District. 

Love J., in Brooks v. Mills, 4 
D24, suid 


Line 
Loring ve Mareh, liad not yvonne so far 


both in the s 


Dill. 
thiset courts, exeept ip 
that another suitin a state 


District would not 


is to decide 


court in the sane 


bea good answer, but Colt, J., in the 
principal ense uidd that this remark 

wit, 7 ry to the decision of 
> | v. Shil , aid would seem to 
yomt tow dstinetion which ean hardly 


sound. li 

















there has been some 


opinion in the state courts upon the 
question whether an aetion pending in 
one state Isa bar to a sit in another 
state, but the weight of authority is in 
diary, ) 


nda thorough disenssion 


the negative. See Brown. v. 
Johns. 221, 
of the subjeet in Hateh vy. Spofford, 22 
Conn. 485, where authorities are care- 
fully reviewed. This view is well es- 
New 
there are few reported cases ; 
Sternfeld v. Dudley, before Depue, J.. 
STi, a 


plea of a former action pendiag by at- 


tablished = in Jersey, although 


ana in 
at the Essex Cireuit, June 2d, 


tachment in Massachusetts was strack 
out asa frivolous plea. See 3 N. J. 
L. J. 67. 

Brooks v. Mills, by the way, may be 


added to the list of eases ino which 


there isa curious concidenece m_ the 
names. A list of snel cases may be 
found in 2.N. J. L. J. 62. 

Junge MeCrary in Burdick vy. Gill, 
7 Fed. Rep. 671, states clearly and vig 
orously the melts of subsequent evedi 
tors with reference to a conveyance 
made with intent to defraud them. He 
says it is admitted that the rule ts well 
settled that where a conveyance iS ihe 
fentionaily made to defrand ereditors, 
itis void as to all subsequent as well 
as prior creditors, but that it is imsist- 
ed that the complainant must not only 
show the intent to defraud subsequent 
creditors, but also that they were act- 
tilly injured thereby and then he goes 
onto say: “A ereditor has a right 
when extending credit to rely apon the 
honesty and good faith of the debtor. 
He may assuine, without enquiry, that 
the debtor has made no 
conveyances of property. 


‘ 


cannot be heard to say ‘my ereditor 


might have learned that I intended to 
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difference of 


fraudulent | 
The debtor | 
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had searched the 


defrand him if he 
records or made enquiry. The eredi- 
for has a right to rely upon all the 
property of the debtor which in law or 
is linble for the debt, and this 


includes such as may have been con- 


equity 


veyed with a view to deprive him of 


his remedy. ‘Phe ereditor is entitled 


fo whatever remedy by judgment, exe- 
ention and sale of property he would 
have enjoyed had the fraudulent con- 
veyance never been made.” 

In Aeherman ve Munsiche ”, 24 Alb. 
LL. J. 8, the New York Court of Ap- 
peals has decided after careful consid- 
eration that when a mortgage has been 
eiven to secure future advances or en- 
dorsements, and has been duly reeord- 
ed, the docketing of a judgement is not 
such notice as to give it priority over 
wdyvanees or endorsements afterwards 
innde upon the faith and within the 
They hold 


that notice to the mortgagee is neces- 


os << 


limits of the mortgage. 


sary to give the judgement priority, and 
that the docketing of the judgment is 
not consiructive notice for that pur- 
pose as againsh a mortgagee whose 
mortgage provides even for optional 
future advances and is duly recorded. 
If seems that the question had never 
been decided by the court of last re- 
sort, and some uncertainty bad been 
caused by a remark of Chancellor Kent 
in Brinkerhoff vy. Marvin, 5 Johns. Ch. 
hold the 


The doetrine how- 


320, in which he seemed to 
contrary opinion. 
ever had been declared by the Supreme 
Court in Truscott v. King, 6 Barb. 
346, although this case was overruled 
by the Court of Appeals on another 
point. ta New Jersey the law is well 
the eonelu- 
sions in the present Ward v. 
| Cooke, 20. ik. Gr. 93; Uhler v. Sem- 
| ple, 5 ib. 294; Kline v. Me Guckin, 9 


settled in aecordanee with 


Case. 
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See also 3 N. J. 
the cde 
cision of the New York Supreme Court 


©. EK. Green 411-417. 


L. J. 194, where we eriticised 


which is now reversed by the Court of 


Appeals. 


Tue facility of making amendments 
to pleadings has made lawyers careless 
in choosing the form of action to be 
brought, and in stating the case in the 
declaration. If the attorney would 
take time before he begins his suit to 
learn the facts exactly and to find ont 
whether they can be truly stated in 
any legal form of declaration he wonld 
in many cases save himself the troable 
and expense of an unsuecessful suit. 
If any one imagines that if we only had 
a new code of procedure, he might be 
wholly free from the trammels of plead- 
ing, and might state his case as he 
pleased and go to trial on the merits, 
he would do well to read the following 
remarks of the Court of Appeals of 
New York in a recent case : 

“Pleading and a distinct issue are 
essential in every system of jurispru- 
dence, and there can be no orderly ad 
ministration of justice without them. 
If a party can allege one cause of ae- 
tion and then recover upon another, 
his complaint will serve no useful pur- 
pose, but rather to cnsnare and mis 
Here the defend 


ant was brought into court to answer 


lead his adversary. 


a complaint that he had violated lis 
promise to apply the proceeds of the 
draft, and he took issue upon the al 
leged promise ; and when he came to 
trial he was held lable, not for any 
breach of promise, but for the money 
paid by the firm on the ground of a 
the 


of facts which induced the payment of 


conversion of the draft o1 mistake 


the money. 
ed was one held by the plaintiff as as 
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fexpired, and that the tenants bad a 


Phe cause of action alleg- | 


signee of I’. P. Merriam for the breach | 











of the promise to pay the old draft 
owned ly him. The enuse of aetion 
for whieh the recovery was had was 
one whieh the plaintiff held as assignee 
of J. N. Merriam & Co. for the reeov 
ery of the money paid by them upon ) 
the new draft. It is no answer to this 
objection that the defendant was pro 


A de 


fondant may learn outside of the com 


bubly not misled in its defense. 


plaint wheat he is sued for, and thing 


may be rerdy to mect plaintiffs claim 


upon the trial He may even know 
precisely what he is sued for when the / 
suimmons alone is served upon him; 


yet itis his right to have « complaint, 
to learn from that what he is sued for, 
thisat: state the 


enuse of action whieh he is called upon 


and to insist that shall 
to answer ; and when a plaintiff fails to 
alleve i, 


the defendant is not to be deprived of 


establish the eause of netion 


his objection to x recovery by any as 
sumption or upon any speculation that 
he has not been injared.” 


Longworth, N. z. 
Supreme Court, June Term, 1881, the 


In NWaufimean ¥. 


court touched upon an important 
question which has given rise to much 


Without 


however, the 


discussion. alluding to the ‘ 
held 


Waitin our opinion is the trae doe- 


cliscussion, court 


brine. The question was whether a 


lonant was justificd in putting out of 





possession certain persons who enter 


ed under a claim on the part of the 
landlord that the term had expired. 4 é 
The court held that the term had not 


right to put the others out as intrud 
ers and trespassc rs, and the eourt add 
ed that if the defendants were guilty 


of a breach of the peace they were 





liable to an indietment for an assault. 





but that this did not make them liable 






to an action for trespass in taking pos- 























session. 


refer arose in the ease where a land-| 


lord, having aright to enter upon a) 


tenant who held over, used violence, 
and committed a breach of the peace 
in ejecting the tenunt and yet used no 
unnecessary violence in effecting his 
purpose. [nan aetion by the tenant 
aginst the landlord and a plea of aol 
liter manus, it has been contended that 
the landlord could not justify under 
his title if he was guilty of a breach of 
the peace and had rendered himself 
liable to an indictment for foreible en 
try and detainer. On the other hand 
it is insisted that if the Jandlord had 
the right of possession, and had ob 
tained actual possession and used no 
more violence than the tenants re 
sistance rendered necessary, the tenant 
who was himself a trespasser did not 
acquire a right of aetion because the 
landlord had been guilty of a breach 
of the peace. The tenant being in the 
wrong and the landlord only asserting 
hisrights against him, and using no 
more force than was necessary, the 
tenant cannot complain that his own 
resistance was the oecasion of violence, 
and made the landlord subject to a 


prosecution for a breach of the peace. 


The same principles would apply to | 
the case of the tenant putting out an) 


intruding landlord, except that the 


statute of Forcible Kntry and Detaner 


is out of the case. 
It is heldin Dustin v. Cowdry, 23 Vt. 


631 that a breach of the statute of For. | 


cible Kntry and Detainer is a bar to 
the landlord’s defence to an action of 
trespass yuare clanusum fregit, bat this 
is founded on the false assumption that 
the statute of 8 Hen. VI Ch. 9 upon 
forcible entry and detainer compels 
restitution to the tenant whether he 
It is 


were lawfully possessed or not. 


This diseussion to which we! 


brought by a 


(own land. 


distinctly held in the English andj was not supported by the authorities 
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American cases with very few exeep- 
tions, that it is no defence to an aetion 
freq 
sufferanee 


of trespass gquare claus 
tenant at 
against his landlord, that the landlord 
has been guilty of foreible entry and 
detaimer in obtaming possession of his 
Year Book 9 Henry Vi, 
fol. 19. pl. 12; 15 Hen. VIL, fol. 17. pl. 
2; Bitzherbert Nat. Brev. 248, h; 
Newton vo Harland, 1 Man. and Gr. 
669, note a; Hyatt v. Wood, 4 Jolims. 
150; Ives v. Ives, 18 Jolms. 235: 
Meader v. Stone, 7 Met. 147; Davies 
v. Williams, 16 Q. DB. 546; 
bridges, 14 M. & W. 437; Overdeer v. 
Lewis,l Watts & Serg.90; Curtis v. Gal- 
Ven, LAllen 215; 


Term Rep. 481, and the doetrine is 


Harvey v. 


Vannton v. Costar, 7 


very forcibly stated by Williamson C. 
in Todd v. Jackson, 5 Dutcher 525-5382. 
Here, 


cases if is suggested that there may be 


however, and in some other 
a distinetion in this respect between an 
action quare clausum fregit and an 
It does 


distinetion 


action for assault and battery. 
not seem to us that this 
could be maintained provided the vio- 
lence was not unnecessary to obtain 
the lawful posession of the land, and 


was enuscd by the tenant's unlawful 


resistance : but see Tribble v. Frame, 
1 B. Monroe, 13; Sampson v. Henry, 
11 Piek. 3879; 74., 13 Piek. 36: Beeeh- 


er v. Parmele, 9 Vt. 352. 


THE LAW IN NEW JERSEY RE- 
LATING TO CONTRACTS FOR 
THE BENEFIT OF THIRD PER- 
SONS. 


[CONTINUED |. 


in discussing this subject in the July 
‘number of Turk Journan, we endeavor- 
‘ed to show that the proposition an- 
nouneed in Joslin v. The New Jersey 
| Vroom 141, 


| Car Spring Company, 7 








20) THE NEW JERSEY LAW JOURNAL. 


which were eited to sustain it, and that | traet, because at the 


neither this ease itself nor those whieh 


were cited warranted the assertion that | 


aS it eeneral rule a for whose 


iY 1h¢ tit 


person 


necoutract is made may bring 


upaetion on it althoneh he is not a 


purty to it. We propose now to con 


sider Whether the principl s establish 
edin New Jersey are consistent with 


“ proposition, and whether the 


proposition has ever been ndopted 


here in any ease which is not one of 


the well known exece ptious to the eom 


mon law rule that the persol to sre 


for the breach of an agreement must 


person with whom the acree 


aD 


Le the 
ment was mide. 

io consider whether the principles 
established 


I Ne W Je rsey are CONnSIS 


tent with the proposition ii hive is 


only to enquire whether the proposi- 
tion is Consistent with the principles ol 


the common law relatu ye to contracts, 


] j } 4 q AY P 
for the COMMON liw Is the law of New 


Jersey upon this subject. The nature 


wnd definition of a contract and all the 


rights and duties arising out of it are 


determined in New Jersey by the com 


mol .iw. It is not nece SSUry to cite 


New Jersey cases to prove that in on 


der to lunk: bindine contract there 


i promise an ft aw con 


srderation A me) prose does not 
eive aright of action. There must be 

| s called a consideration, and this 
must we yne benelit accruinge to the 
promisor, or sume detriment suffered 


by the promisee, ‘uicl the law considers 
Lhe promise aS rec to the person 
fol Whol the ecousideration moves. 


He is the person With whom the con 
tinct IS luiaee., ‘The element of consid 
eration is essential to vive the contract 
binding foree under the common law, 
and nO person Who is it stranger to the 
consideration can allege that he has ae 


quired any right by reason of the con 





jit cle bi of C70. 


time one of the 


essentiel clements of a contract is lack 


nie, 

rom these principles it follows as a 
general rule that the only persons who 
ean sue upon a contract are the parties 
to it, and that the parties are those be 
tween Whom the const leration moves, 
and this notwithstandine the faet that 
the person from whom the consid 
eration moves may not be the person 
who is to be benefited by the perform 
ance of the contract. 

Tius rule is firmly established by the 
Mnelish cases as the common law rale, 
and the doctrine that an aetion may be 
benelited, al 


brought ly the person 


though he is not a pariy to the econ 
tract, has been expressly repudiated. 
In Crowe v. R yrors, L Str. 592, the 
plaintiff had a claim against one H. for 
The defendant under- 
took, in consideration of H. making a 
title for lim, to pay the plaimtill the 
£70. On demurrer to adeelaration al- 


that the 


p! untif could not recover beeause the 


levine these facets, if was held 
consideration moved from H. and not 
from the plamtiff. 

Kaston, 4B. & Ad. 433, 
the declaration stated that W. 


In Price v. 
P. owed 
thre plaintiff £13, and that in consider 
P. at the de 


fendants request had promised the de- 


ation thereof and that W. 


fendant to work for him at certain 


Wits, sonia iso in mnisideration of W. 


P. leaving the amount whieh micht be 
} Oo > 


carmed by him in the defendant's hands, 
he the defendant promised to pay the 
plaintiff the sald sum of £13: with an 
that W. BP. had 


is part ol the agreement. 


averment performed 

After a 
verdict for the plaintiff, judgment was 
arrested because the plaintiff was a 


Little 


dale, J., said “no privity is shown be 


stranger to the consideration. 


tween the plaintiffand the defendant . 

















This case is precisely like Crowe v. 
Rogers, 1 Str. 592, and must be gov 
erned by it.” And again im the later 
ease of Tweddle v. Atkinson, 1B. &S. 
393, ib appeared that after a marriage 
the fathers of the hushand and wife 
agreed tovether to pay each a sum of 
money to the husband, anil they also 
agreed that the husband should have 
full power to sae for the money : it was 
held nevertheless, thet the husband be 
ing no party to the agreement could 
not sne upon it. See Leake on Con 
tracts, 222. So also in Gerhard vy 
Bates, 21. & DB. 476, where the plein 
tiff was induced to become the pur 
chaser, and bearer of shares in a com 
pany of which the defendant was man- 
weing director, through his confidence 
In the defendant's promise of certain 
ndvantages to all holders of shares in 


the company, it was held that the dk 


fendant was not linble to the plaintiff 


for the breach of this promise, because 
there was no consideration inoving be 
tween them, and the court eailed atten 
tion to the fact that the prejudice to 
the pronmisee which forms the consic 
eration of a Contract must be a pr ju 
dice on ente rine into the contract, and 
nob sw pre jacdiee from the beenel of 1t. 
The courts in Mneland= rule so firm 
ly this doetiine that a contract is only 
binding between the parties to it, that 
they hold emphatically that the receiv. 
er oof on telegraphic message G@npot 
bring an action against the company 
for an error in the transmission of the 
message beexnuse hie is not the person 
With whom the conteaet was made. 
This is Clearly a case where he ts the 
person for whose benefit: if was raacde, 
and if may be that he is the only pel 
son who has suffered chiumnewe fr mya thi 
breach of if, and yet the eourts Say 


that the receiver who is a strap rer to 


the contract with the company cannot 
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maintain an action against them for the 
breach of it; Playford v. United Tele- 
vraph Co. f. Ro 4 Q. B. 706. In this 
country the courts whieh have held 
otherwise im regard to telegraphic mes. 
saves have done so on the principle 
that the telegraph companies owe a 
publie duty to persons to whom they 
send messaves und are liable as in tort 
fo those who are injured by a breach 
of it; New Yorkand Washington Print 
ing Polegraph Co. v. Dryburg, 35 Pa. 
St. 298; Rose v. U.S. Pelegraph Co., 
$b Abbott's Pr. Rep., N.S. 408; or else 


it is considered that the contract is 


really made with the reeeiver of the 
message whe is the person interested 
iInand bears the expense of sending 
it; DeRutte v. New York, Albany & 
Buffalo Electric Magnetic Telegraph 
Go. | Daly, 547. In none of these 
eases is it suvevested that the reeeiver 
of the message has a right of action 
upon a contract with another person 
mitude for his benefit. 

There are some old) Enelish cases 
which hold) that an aetion miny be 
brought by a ehild upon a contract 


innde Dy his father for his benefit, and 


these are the eases whieh hlinve led to 


all the confusion in the Ameriean de 
cisions, but, as we have seen, these 


cases have been expressly overruled in 


; “ B ‘ 
Tweddle vo Atkinson whé sup, whieh 


“4 


rwas the ease of a eontract made be 


tween two fathers for the benefit of 
their ehildren who were about to 
Parry. Lord Holt, too, in’ Yard v. 
land, 2 lid. Raymd. 368, and Bual- 
ler J.) in) Marchington v. Vernon, 1 
Bos. & Paul. LOL, note, laid it down as 
nornle that ‘on a promise not under 
serl mince Ivy \. to B., fora wv rod eon 
sideration, to pay Bo's debt. to 4)... ©. 
nay sue A.” This has been copied 
from one text book into another, and 


quoted in the cases until it has began 





to bear the appearance of authority as 
a general rule of law;and this if it be 
true as a general rule involves the pro 
position that a stranger may sue upon 


a contract made for his benefit. ‘There 


is enough of truth in the rule to make | 


it specious, and there are doubtless 
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/own. 


eases to which it applies, but they do | 


not rest upon the proposition that a 


stranger has a right of action on a 


contract because it was made 
benetit. 
Mellen v. Whipple, 1 Gray. 317, that 
they are eases of indebitatus assumpsit 


hie 


action is an equitable be 
howing that the defend 


ant has money in his hands, whieh in 


for money had and received where t 
One and Coun 


supported by 


equity and good conscience belongs to 
Most of these cases, 
which <A, 


money or property into B.'s hands as a 


the plaintiff. he 


siys, are those in lias put 


fund from which A.’s ereditors are to 


’ 


be paid, and Lb. has promised, either 


expressly or by implication from his 
‘of the 


to the 


acceptane money without ob 


; o¢1 . »byicel ,4 
jet nM ferias which li 


on Wit 
delivered to him, to pies the creditors. 
In such eases the ereditors lieve main 
tained we holder of 
the = fined. 1), Denuby, 1 
10. Ab. 64: Starkey vo Mill, Style 
v. Monk, 5 Wend. 235: 
Livin n, 17 £i)(), 


Judee Metenlf declared 


tions neovninst the 


Miss. aha 


nphatieatly “thatit is and always has 


been the vencral rule that the pl un tiff 


In an action on a siuple eontract must 


be the person from whom the consider 
ition of the contract actually moved 
and that a stranger cannot sue on the 
eontract. And then he mentions cer 
tune of cases which form exes » 
bie to this rie. Tocse are the 
ar viieh are qnoted in support of 
the pro] ition that a stranger mony 
Bue Ol a Contract rience for his bye Nn fit, 


but Judge Metealf says that they are 


merely exceptions to the contrary rule 
and stand on special grounds of their 
The first elass eontains the cases 
of money had and received, the second 
the old eases of contracts made for the 
benefit of a child, and the third cases 


like a certain special case in’ Massa 


ichusetts ; and without attempting to 


for his | 


Metealf, J.. points out, in| 


name all possible exeeptions he holds 
the general rule to apply to the case of 
the assumption of a mortgage, and de- 


cides that the grantee is not lable at 


‘law to the mortgagee upon his contract 


‘is regarded as a simple contract. 


of assumption,which in Massachusetts, 
This 
brief of Joel P. 
Bishop, and the opinion of Judge Met- 


ease contains in the 


calf, sucha thorough and masterly dis 


| ‘ , . F 
eussion of the subject that no one can 





afford not to be familiar with it. 

There are serious practical objee- 
tions to making it a rule of law that a 
stranger to xcontract may bring an ae 
tion upon itif if were made for his ben 
efit. In the first pleec if announeed as 
general rale it leads to decisions like 
New York, 


murehaser of land was hela linble at law 


Burr v. Beers in where u 


| 
to the mortgagee, and seeondly it is 
directly contrary to another — well 
known maxita, that privity is essential 
to liability apon a contract and the re 
sultant of the two opposing rales is no 
ule at all, and we are obliged to de 


And 


again even if the rule be taken in a 


cide ench ease upon its own merits. 


limited sense and applied only to causes 
where money has been received by one 
from another for the benefit of a third, 
eases which fall within the exeeption 
allowed by Judge Metealf. even in 


these enses this maxim is useless, for 


the 


decisions rest apon another ground, 
hoes sd 
lone they are likely to be wrongly de 


icicled. 


mid if they are on this maxim 


If A. pays B. money to be paid 

















to ©., it may be held that C. may bring 
hia 


and received to his use. This arises 


an action against B. for money 
out of no express contract bat out of 
the contraet implied in’ law from the 
situation of the parties, and even in 
this case the situation must be such 
that a trust has been created, and is 
still remaining. The liability does not 


depend at all upon the promise by Bb. 


to A. Ifa liability to GC. arose out of 


the promise to A., then it would) con- 
tinue even if A. should release B. from 
his promise to pay ©. and direct him to 


keep the money himself or to pay some 


one else, or even if B. had given back | 


the money to A. Lf B. beeame liable | 


to C.by reason of his promise to A.,then 
Boand A. have no power to reseimd 
their own bargain. And again take 
the ease in which A. is indebted to B., 
and B. is indebted to C. and A. agrees 
with B. that he will pay B.'s debt to C. 


in part payment of his own debt to B. 


and ©. is not asked to agree to it, then 
let ©. have a right of action on this 
promise and what will be the result? 
C. sues B. upon a elaim he had 
against B., and recovers more than B. 
really owed him ; then A. asks B. to al- 
low him that amount upon his debt to 
him but he replies: You paid C. too 


much: [ had a defenee to the exeess of. 


his claim. Or again suppose betore ©. | 


brings his suit, A. and B. have chang. 


ed their minds. A. perhaps las aequir- 


ed a set-off against B. or B. against 


THE NEW JERSEY LAW JOURNAL. 





233 


!introduce much confusion, and would 
involve bringing all three parties into 
the suit ard making it a suit in equity. 
| 
| 
‘law, and when cireumstances arise re- 


It, is best to keep to the old rule of 


quiring equitable action, to decide on 
equitable principles, if need be by an 
equity proceeding, and not by a change 
in the rule of law. 

We think it is evident that the com- 
mon law principles which prevail in 
New Jersey are inconsistent with the 
doctrine that a stranger has a right of 


‘action upon a contract made for his 
benefit. 

It only remains to consider whether 
the New Jersey cases in which the 
doctrine has been suggested do not 
fall within the well known exceptions 
to the common law rule. 

Joslin v. N. J. Car Spring Co., 7 Vr. 
141, clearly falls within the first excep- 
tion mentioned by Judge Metealf, for 
the defendants in aceepting the prop- 
erty and assuming the liabilities of 
fields and King received the money 
which was due the plaintiff for his 
silary as foreman, and agreed with 
Fields and King to pay it to the plain- 
tiff If the ease had stopped there it 
would have fallen in with Judge Met- 
calf's exception, but it would not have 


met the requirements of the later 
Knglish eases, nor have avoided the 
‘difficulties we have pointed out. To 
make the liability complete there was 


needed the consent of the ereditor to 







©. and it is thought best that each) the substitution of debtors, and this in 
should pay bis own debts; then if ©. fact existed in that ease, for it was un- 
sues A. he must recover against him | derstood between all three parties that 
because he has a right of action and B. | the plaintiff should accept the defend- 
could not release it, and then when B.| ant as his debtor in place of the original 


broueht his suit against AJ he too must) debtor. 


bees Very tor th rl rtapectal ecovere | yy Lane ¥. Lie . Spen 337, IS SOMe- 
Co wenid be no celenee. Thais evident) ties erted as supporting oie doetrime 
thatthe vule tata strameeriigy bring of the right of a stranger to sae upon 
ab vetion at daw upou acontiaet would coutiaet, but in this ease the promise 


30 














was tmenade to the plaintiff, and the only 


question wis whether if was promise 


to pits the debt of another ora promise 


supported by a 
own. The court held, whether rightly 
or not there is no need to enquire, thet 
there was sufficient consideration mov 
ing between the plaintiff and the ce 
fendant, and that the promise was not 
frands.  Praden 


Gr. 


within the statute of 
v. Williams, 11 C. FE. 


suit in equity to obtain 2 


P10, was a 
deerce for 
the deficiency against a purehaser of 
who had 
The Chancel] 

ion said: “Tt lins 


York that a mortences Dik 


usstumect mortage. 
aut the close of | is opin 


«s 
NCW 


been held in 


piesedbitein a 


perso! etion at luw Jor the mone, 
] * 4 

due on tl ortega Ciillist eran tee 
Ol the bie rternoed premises yuo hises 


i! if Wiis 


Withont foreclosing 


pursue tie remecdy 

the mort e, und without jointner thie 
mortgagor as defendant. Burr v. 
Beers, 24 N. Y. 178. This is on thr 
principle that, if one person makes a 


p! mise te iby thie rt Io} t} ( bye hie fit of il 


lp i, that third person tmiity 
ralhtain mn nection OFF The promise ;: 


265; 


J. Car Spring Co., 7 Vr. 141.” 


| rel l hot { ill neeessary 
to thre lene } f tive ( ‘ bie: wb 
qiestion ! Vnether the grantees 
ty 1) tise at ciency ancl 
whether fi rile t be held lable in an 
hi lependen t t andl without joinine 
Lhe morteuvor ;: both these que tion 
were answered in the affirmative upon 


| 1 
Line equitable prineiples Whielt are weil 
this state, and the Chan 


New York de 


éstablisned in 


: 
quoted the 


eellor merely 
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Jo slin 


ense was deeided just before Crowell 
12 ¢. kK. Gr. 152, in the 


Court of Chancery, and Crowell v. St. 


v. Currier, 


consideration of ifs Barnabas Hospital, [bid 650, in the 


held 


maintamed im 


In both it 
true as 


Court of Mrrors. 
that it 


Burr v. Beers that the mortgagee may 


WitS 
is not 
mitinfain an action at law against the 
erantoe of morteaced premises. 

There are expressions in these two 
lute New Jersey cases which seem to 
the doctrine we have been dis 
but 
used rather for the purpose of avoiding 
thin 


decision in 


favor 
pnting, they secm to have been 
UNNeCCeSSHULY 


other 


discussion for any 
The both 


is avainst the doctrine so far as 


renson. 
ae 
it appli sto sealed contracts, and the 
Viee-Chaneellor not wishing to appear 
to disagree with the Supreme Court 
upon question not before him, merely 
that the principle “so far as. it 


Says 


tpplics to simple contracts must be 
settled, in this 


the present; and the Court of Errors, 


regarded as state, for 
in deference to the opinion in Joslin vy. 
N. J. Car Spring Co., admit that “in 
some cases on simple contract an 
achion Of assumps/t may be maintained 
on a promise made by the defendant to 
t thard person Without any considera 
plaintiff to the 


This is very different from 


tron moving from the 
lefondant. 
ing that there is a general rule to 
that effect, and it that the 


intend this remark to be 


is obvious 
eourt did not 
uuthoritative. 

We think we 


fore, that there are no deeisions in New 


can safely say, there 
Jersey which are inconsistent with the 


common law rule that the parties to a 


Pcontract alone can bring an aetion upon 


‘ 


17 
1 
bul? 
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NEW JERSEY SUPREME COURT. 


JUSTICE OF THE PEACE CON-| which was executed by the pluntilf’s 
TEMPT OF COURT COURT OF) inprisonment in the county jail. 


RECORD. The plea was demurred to. 


Areued before the Chief Justice and 


Rhinehart v. Lantz and other: | Justices Depne, Seadder and Knapp, 


[June Terni, ISSt } by Mr. Oscar Se fre Y for plaintiff and 
Ne stice yf « POAC, V tie Ss j t? | the : roy 1 . . ray 
A Justice of the Pea when sittiny im th Mx Saka 9 Mind tw deletions Wes 


Court for the Trial of Siall Causes, has not ae a ; 
j opinion of the Court was delivered by 
power to commit for a Contenipl comunitted A 


F , 4 “ 0 ¢ , » var 

in the presence of the Court while engaged Dever .: The obye et of the demurrei 
in the trial of a civil cause isto raise the questi m whether a justice 
He has, however, the power to canse the of-| of the peace sitting in the court for the 
fender to be removed from hi ee md) trial of small eauses has power to com- 
muty hold him to bail ona criminal charce : , , c : 
: mit fora contempt committed im the 


presence of 


of speaking scandalous words concerning at 


, : * ; hile anonna 
magiatrato, or obstracting the course of ju: the court while engaged 


tice, in the trint of a eivil cause. 
What is essential to a Court of Record cis The commitment of the plaintiff wae 
cussed. ‘for the period of ten days for the con- 


On demurrer. tempt adjudged against lim. 


In trespass for a false imprisonment.) Tt must be conceded that the plain- 
the defendants pleaded that Lantz, one) tiffs conduct, as averred in the plea, 
of the defendants, was a justice of the) was outrageously proper; and that 
peace; that while he was holding a if heso misconduected himself he de- 
court for the trial of small causes and) served the punishment he received. 
engaged in the trial of a cause, the) Bat we must not, by our disnxpproba- 
plaintiff entered the room where the! tion of the pl untiffs conduct or ly the 
said court was being held and com- justice of the punishment he received, 
manded a witness who was under ex- | be led away from the real question in 
amination to leave the court room and issae—the power of a justice of the 
called the justice a fool and a nul peace to commit for eontempts when 
sunce, and that therenpon the witness sitting in’ the court for the trial of 
left the room before his examination small causes. If the power in question 
was concluded; that the said justice resides in the elass of judicial officers 
issued a summons for the appearance | to whieh the defendant belongs, it is 
of the plaintiff to show cause why le) a power which may be exercised fora 
should not. be attached for contempt: less flagrant offenee, and followed by 
that the plaintiff appeared and after) an imprisonment of a year, or a longer 
w hearme was adjudged guilty of a} term, as well as for a single day, with- 


contempt ; that the justice thereupon | out its exercise being subjeet to revi- 


committed him to the county jail for) sion or review except in mere matters 

the period of ten days as a punishment | of form. 

for the contempt adjudged against hina | The power to commit at diseretion 
| 


and issued his warrant accordingly for | and for a discretionary term of impris- 


| 
the plaintiff and said commitment,|onment is a transcendent —preroga- 
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tive power. 


courts in Westminster Hall,” said C. J. 


Wilmot, “have of vindicating their 


own authority is coeval with their first 


foundation. L have carefully examined 


“The power which the! proper sense, the King’s courts, and 


therefore are not entrusted by the law 
| with the power to fine or imprison, 
puntess by the express provision of some 


vet of Parliament. 3 Steph. Comm. 


to see if I could find out any vestiges | 383-4. 


ied , : 
or traces of its introduction, but ean 


find none. It is as ancient as any oth- 
er part of the common law,” Rex v. 
Almon, Wilmot’s Opinions 254. It 
seems to have had its foundation on 
the theory that contempt in the pres- 
sence of, or of the authority of the 
King’s Courts was a contempt of the 
royal authority itself. 

At common law the power to pun 
ish contempts, by fine or imprisonment 
even such as were committed in fucée 
curiae, Was given to courts of record 
only. In 30 Eliz. it was resolved that 
if any contempt or disturbance to the 
Court be committed in any court of 
record, the judges might set upon the 
but that 


courts which are not of reeord cannot 


offender a reasonable fine ; 


impose a fine or commit to prison. 
Greisley's case, 8 Co. 75; Godfrey's 


11 Co. 43 b. None but 


of record ean either fine or imprison, 


cause, courts 
henee when any new authority is con- 


stituted with fine ancl im 


prison, the persons invested with such 


power to 


authority become a court of record. 
Groenvelt v. Burwell, 1 Comyn. Rep. 
79. Mr. Hawkins expressly lays it 


down that only such courts as are} 


courts of record may fine or impri-on 
for contempts in the face of the court, 
3 Hawk., 5 ¢314-15._ All 


record are the King’s courts, in right 


courts of 


of his crown and royal dignity, and 


therefore every court of record has 


authority to fine or imprison for con- 


Iixpressions are frequently used in 
| the books distinguishing between su- 
/perior and inferior courts, which are 
erroneously cited in support of the 
/power of inferior courts, not of record, 


'to commit for contempt. 


This classification of courts of reeord 
is made by Sir Matthew Hale. Hi: 


“The courts are ot 


two kinds: 


SYS : 
[, Courts of Record ; TL, not of Reeord : 
Court of 


this diversity,viz: 1, Supreme; 2, Supe 


First, of Reeords there is 


rior; 3, Inferior.” The latter he styles 
Hiale’s 
Analysis of the Law, 35-36, Bac. Abr. 
“Courts,” D, 1. This 
commented on by counsel and by Erle, 
C. J. and Willes, J. 
10 C. BL N.S. 38-27-41,)and concerns 
the 
summarily to punish contempts com 


Inferior Courts of Reeord. 


distinetion 1s 
(In re Fernandez, 


only question as to the power 
mitted ectra curiam as well as tm facie 
curiae, and the forms and contents of 
the process of commitment. In re 
sheriff of Middlesex 11 A. & FE. 278; 
ix parte Paber, 5 B.& 5S. 299. It has 
no pertinency to the power of inferior 
courts which are not courts of record 
to commit for cither ecanse. 

I do not,in the Mnelish cases, find 
any judicial adoption of a principle so 
broad as that power to fine or imprison 
for contempts is necessarily inherent 
in every court of justice, without re 
gard to the grade or constitution of 
The claim by Sir William 


Blackstone of such a power as result 


the court. 


tempt of its authority ; but the courts |ing from the first principle of jadicial 


not of record—or those, at least, in 
which the common law is administered 


—are of inferior dignity, aud in a less 


| - e 
establishments was made only in be- 


half of the Supreme Courts of justice, 
as an inseparable attendant upon every 
















© 
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superior tribunal, 4 Bl. Comm. 286. — |ord. But it had by its constitution the 
The passage so often quoted from) essential attribute of a court of reeord 
the opinion of Chief Justice Wilmot, —-power to fine and imprison—and in 
in Rex v. Almon, svpra, that such a) the magnitude of its jurisdiction was 
power is a necessary meident of every) on an equality with the courts of West- 
court of justice, whether of record or minster Hall. Phe court had all the 
not, was manifestly designed to have | qualities of a court of record, except 
no broader application. The Chief) that its procedure being regulated by 
Justice cites Sparks v. Martin, 1 Vent.) the eivil law its sentences, for technical 

1, which was an application to the | reasons, were not made a record. 
King’s Bench for a prohibition to re It is entirely clear that, among courts 
strain the court, of admiralty from en-) proceeding according to the common 
foreing an attachment for a contempt law, the power of summarily punishing 
for taking a ship and taking the sails) contempts depended apon whether or 
from it from an officer who was exes not the court was a court of record. 
cuting the process of the court against The most reeent English case on the 
the ship. The King’s Beneh denied | subjeet was argued and deeided upon 
the prohibition, saying that the court | that assumption, Queen v. Leffroy, L. 
of admiralty may punish one that re-) KR. 82; Bo 154 This court in Ex parte 
sists the process of the court and may | Kerrigan, 4 Vroom 345, decided that 
fine and imprison for « contempt to) the power resides only in such courts 
the court acted in the face of the court, as were courts of record recognized in 
though it be no court of record. ithe common law, and that it did not 
The High Cours of Admiralty was) pertain to other courts simply because 
among the most ancient of the Eng-| they had judicial functions to perform. 
lish courts. The admiral and Court of | Reference is also frequently made to 
Admiralty have been time out of mind, | the jurisdiction at common law of the 
and so it was said in the time of Rich- | sheriffs tourne and court leet to pun- 
ard I, Com. Dig. Admiralty, A. Its) ish contempts, as an illustration of the 
jurisdiction was civil and criminal. On) exercise of that power by courts of an 
the criminal side it had cognizanee of | inferior grade. But this is a misappre- 
piracy and of murder and all felonies | hension of the dignity of these courts. 
. Before Magna Charta, Sir Edward 


committed on the high seas. As 
criminal court it possessed most exten- | Coke says that of the ancient time the 
sive powers, including the power to) sheriff had two great courts, viz: the 
pronounce sentence of death. Com. | tourne and the county court, and after- 
Die. Admiralty E. 

As a civil court, by the custom of the 


| wards the view of frankpledge, or leet, 
was by the King divided) from the 
court it had power to ameree the de-) tourne and granted to the Lords. The 
fendant for his defanlt at its discretion ‘tourne and leet were both King’s 
and to make execution thereof upon | courts of record, and were of one and 
his goods, and for want of goods to the same jurisdiction. The former 
take his body. 2 Bae. Abr. 746. The | was a court of eriminal jurisdiction, 
Case of the Admiralty, 13 Co. 52. In- | having cognizanee by indictment over 

all felonies which were such at eom- 


asmuch as its proceedings were accord- 


ing to the civil law, for that reason it | mon law. Its powers were restrained 


was not considered as a court of rec-!by Magna Charta, and both courts 
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have since declined in publie estima- 
tion, 1 Inst. 71; 4 id 259, 261; 1 
Hale 69. 

The power of the courts at West 
minster Hall, of the courts of Equity, 
the court of Over and 'Perminer, courts 


of Assize and Wist Pres, and Quarter 


Sessions of the Penee, to punish econ 


tempts by summary proecedings is 


In re Cobbett. 7. (). 
» 


CUSC, «4 


fully established 
B. iS7: Lechmere Chiariton’s 
My. & Cr. 316; In re Mornandez, 6 
H.& N. 717; 10 Cc. BN. 8.3; 
Pater, 5 B. & S. 297; 
4b. & Ald. 
218. But 


hx 
parte Rex v. 
Davidson, 329; Kine v. 
Clement, id though there 
are dicta, and perhaps decisions in the 
older cases affirming such a jurisdie 
tion im justices of the penee, vet it will 
be observed that in the later cases the 
English judges studiously refrain from 
an expression of opinion that the power 
iS Posse ssec by justice sof the pence to 
thei 


eomlnit for contempts evel ih 


pre sence, except when sitting in the 
sessions. Cropper v. Horton, 8 Daw. 
& Ry. 166; King v. James, 5 B.& 


Ald. 824; Paley on Convictions 
Y4in; Pettit ve. Addington, Peak’s N. 
P. Cas. 62. 


‘ he two Houses of Parliiment have 


*j*? 
Zoo Di. 


the nndoubted power to punish COnh- 


tempts Iny fine or 
powe ! derive {from the law anil ancient 
Yet the Enelish 


eourts dens the same authority. in the 


usages of Parliament. 


absence of man express vrant to colon 
in] legislatures established hy act of 


Parliament. Doyle v. Faleoner, L. R. 
LP. C. 328; 
Moore, P C. Cas. 63; Penton v. Hamp 
ton, 11 id 347; The Speaker, &e. v. 
Glass L. 3 P. C. 560; 


It 
5 B. & S. 280. 


Reilley v. Carson, 4 


ix parte 


Brown, 


lmiprisonment, a | 


Following common law precedents | 


and principles, the power summarily to 


punish contermpts by fine and impris- 
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lonment must be assigned to such of 
pour courts as in constitution and juris- 
‘diction are modelled after the courts 


which possessed that power at com- 


mon law. But with regard to courts 
created by act of the legislature, with 
limited and special statutory jurisdic 
tions, Whose powers and modes of pro- 
codure are preseribed and defined by 
statute a different rule must be applied. 
When a new court is creeted it is nee 
essary that the jarisdiction and author 
ity of the court be eertainly set down ; 


the court enn have no other jurisdic 


ition than is expressed in its ereetion, 


for the new court eannot preseribe 
them. 4 Inst. 200.) In sach newly 
ereated court such incidental powers 


as are necessary to enable if) properly 
to perform its judicial funetions will 
But 


power of adjndeging a contempt and 


be implied. the extraordinary 
fixing the fine or luprisonment, with- 
out any limitation exeept diseretion as 
to the penalty for the offence, ought 
not to be conceded to such nw eourt mn 


the absenee of a clear expression of 


the legislative intent to confer upon it. 


The eourt for the Trinl of Small 
Causes is an inferior eourt of limited 
jurisdiction created by statute with 


special statutory powers, and a statu- 


tory method of procedure. Its juris- 


liction is limited to certain civil ae- 


tions, in which amounts within «a des 


Ww 
ta) 
nated sum are mvolved., Iivery step 
in its procedure from the summons to 
final judgment and excention is speci- 
As 
the 


State, the legislative purpose to give if 


ally provided for and prescribed. 


contrasted with other courts in 
a subordinate position, and to confine 
its powers within as harrow a limit as 
will be consistent with its ability to 
perform its funetions, is clearly indi- 
cated in the act by which it is created. 


which creates the 


The first section, 
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court, declares that certain suits of altempt is withheld from this court in 
civil nature shall be cognizable “before | cases where it is given to other courts, 
any justice of the peace in any county | indicates that if was not the legislitive 
in this state, who is hereby authorized | intent to confer on this eourt the ex. 
to hold a court within sueh county, fo) traordinary powers whieh by the eom 


hear, try and determine the same ae-\mon law are exereisable under the 


| 
| 

cording to law... . whielr court shall | power to punish contempts. In King 

be a court of record, and vested for the | v. Pankkner, 2 C. M. & R. 525, it was 

purposes, aforesaid, with all such pow | held that a commissioner in bankraptey 

eras és usual in courts of record of | when sitting alone had no power to 

this state.” Rev. 539. In the act) fine or commit for contempt in deliver- 


establishing Distriet Courts, which are|ing to him, when sitting in his court, a 
courts in certain cities of a juarisdie- | letter reflecting on his condnet, though 
tion co-ordinate with that of the courts|/he aeted under the statute consti- 
for the Trial of Small Causes, the legis-|tuting the Court of Bankruptey, 





lative expression is “that said) courts) which declared that the court should 
shall be courts of record, and have of-| be a eourt of Jaw and equity, and 


ficial seals, and all persons shall be} should, with any judge and commis- 


amenable to punishment for contempt | sioner thereof, have, use and exercise 
of said courts in the same manner as injall the rights, incidents and privileges 
other courts of reeord of this state}of a court of reeord, and all other 
having power to punish for contempt | rights, incidents and privileges as fully 
of court.” Rev. 1301, £3. Vv the gen- | to all intents and purposes as the same 
eral statutes concerning evidence and | are held, exercised and engaged by any 


juries, witnesses and jurors refusing | of His Majesty's courts of law or judges 





to obey the process of the court are}at Westminster. In Ex parte Kerri- 


ean this court held that the reeorder of 


ba] 


made tiable to punishment, as for con 


tempt of the court out of whieh the|a city, who by statute was authorized 
process issued, Rev. 3879 $13; 526, $5.) to try all causes for violations of city 

In the courts for the Trial of Small] ordinances, with the jurisdiction of a 
Causes the only penalty laid upon a) justice of the peace in criminal matters, 
defaulting juror or witness is a fine not}and power to fine and tmprison, had 


exceeding twenty dollars, to be levied | no power to punish by a cominitment a 





and collected by exceution against the} contempt in using insalting language 


goods and chattels of the offender. |to him while sitting in the tral of a 


Rev. 547, £35. complaint for violating a city ordinance. 

It will be perceived that the court in Nor is the power to commit by way 
question is created to hear, try and de-| of execution as a punisiment for the 
termine certain civil causes only, and} contempt necessary for the mainte 


that if is made a eourt of record, and! nanee of order in the court or the vin- 





vested, for that purpose only, with such | dication of its wuthority. An indict- 
powers as are usual in courts of record | ment will lie for speaking seandalous 
of this state. }words concerning a magistrate in the 

I think the langusee of the first see-)exeention of lis) offiee, or for a eon 
tion of the act, earefully guarded as it] tempt whieh, though not a breach of 
is, When taken in connection with the} the peace, amounts to an obstruction im 


fact that the power to punish for con-| the execution of his office. Rex v. Ra- 
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vel, 1 Strd. 420; King v. Darby, 3) 
Mod. 139; Broker vy. | 
12 Seret. & Rawle 175; 
Law, $251. It 
ders in a court room and all attempts, 
the 
due course of public justice, are in like 
Whart. Cr. Pl. & 


abusive re 


Commonwealth, | 
} 


2 Bishop Cr. | 


is clear that all disor 
forcible or fraudulent, to obstruet 
manner indictable, 
Pract. 


proachful words spoken to a justice of 


£955. lor and 
the peace relative to his judicial con- 
duet, the justice has power to cause his 
arrest and require bail for his appear- 
to 
for good behavior until the next ses- 
Richmond v. Dayton, 10 J. 7K. 
393; Albright v. Rapp, 26 Penn. St. 99. 

In Spitsbury v. Micklethwaite, 1 
Taunt. 146, it held that a sheriff 
presiding in a county court held for 


ance to answer an indictment and 


S1lONS. 


wis 


the election of members of Parliament, 
had power to order a freeholder who | 
interrupted the proceedings by dis- 
orderly conduet to be taken into cus 
tody and earried before a justice of 
the peace to give security for good be- 
havior. A justice of the pence or Cor 
oner, when in the exercise of his judi 
cial functions, has the power to ecansea 
bystander, whose condnet or presence 
in the court room is prejudicial to. the 
of 


from the room ; 


interests justice, to be removed 


and sneho an order, if | 
made in the exercise of a sound judicial 
diseretion, will be a justification in an 
action of trespass; and, if resisted, wili 
subject the offender to indietment for 
resisting the officer in the discharge of 
Ferrand, 6 B. & 


15 N 


his duty. Garnett v. 
©. 611: State v. 
212. 

The power to remove persons who, 


Inet, 


Capp, Hamp. | 


by disorderly econ interfere with 
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ative bodies, judicial and legislative, 
and is necessary to their self-preserva- 
tion. Without such a power it would 
be impossible to perform the funetions 
for which such bodies are created. But 
the power to commit for contempt is a 


power of inflicting a penal sentence for 


an offence, and the validity of the sen- 


tence will depend upon the jurisdiction 
Such a 
power is not a necessary incident of a 


of the court to pronounce it. 


court of justice, and therefore is not 
granted by implication. It can only be 
derived from the common law or by a 


legislative grant of such a power. The 


remarks made by Sir James Colville in 
Falconer, L. R. 1 P. GC. 340, 


when discussing the powers of a colon. 


D. ryle V. 


itl legislative assembly, are quite ger- 


mane to this subject. See also Max- 
well on Statutes $22. 

In the present ease the justice might 
have caused the plaintiff to be removed 
from his court room. He might have 
required of him bail for his appearance 
at court to answer to a eriminal charge, 


He 


might have committed the plaintiffinto 


and as security for good behavior. 


eustody until the cause on trial was 
conelnded, before he gave him a hear- 
ing; and if the plaintiff refused or was 
unable to give bail, he might have eom- 
mitted him to jail in defanlt of bail. 
These powers, which are inherent in 
the 


wuuply 


the judicial offiee in eXercise 


official duties, are su fii- 


to 


in the eourts, and 


of 


cient secure order and deco- 


rin to vindicate 
their authority. Occasionally they may 


not be efficacious to restrain disorderly 


persons from abusive and disorderly 


conduct; but it is better that these tr 


hou nls shoul | occasionally he subject 
of 


min that the LO59 justices 


hte the nnbovanes such @omedtet 


Of the peace 
be 


powe! 


tol dm this state shorulel 


thre 


}hh Coothitiil 


ed with Combo law 





aban alt, ite OS serch 
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to commit for contempt,—a power 
which at best is an arbitrary power and 
liable to great abuses. 
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|murred to is bad, and the demurrer 
| should be sustained. 


The plea de- | 





COURT OF CHANCE 


COUNSEL FEES—ALIMONY. 


Johnson v. Johnson. 
[Chancellor's Chamber, June 1, 1881. | 
On application for an order for ali- 
nony, counsel fees and custody of 
children on the part of the wife. 
Mr. W. and Mr. 
Jos. ID). Beale, for the petitioner. 
Mr. Bb. W. 
Chilion Robbins, for respondent. 
The bill was filed by the husband 


against the wife for divorce on the 


Rens. Dayton 


Arrowsmith and Mr. 


ground of adultery. 

The petition alleged that the wife 
was thrust out of the husband's house 
with abusive language and that he 
kept a hotel, worth $10,000 or $15,000, 
and a livery stable in Keyport. 

The complainant's counsel did not 
answer petition, but resisted the appli- 
cation and insisted that there should 
be a reference to a master as to alimo- 
ny and the children. There were three 
children, a boy 15 years old and two 
The 


wife asked for the eustody of the girls. 


virls, one six and the other two. 


Tue Cuancettor said that on a_ bill 
for divoree by the husband, if the wife 
applied for alimony and counsel fee, 
she was entitled to them as a matter 
of course. The husband is bound to 
support her and to provide means for 
the defence. 

This is a matter to which the state 

a party. Defence must be made to 
suit for divorce for the good of so- 


31 
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ciety; if the husband had no means 
the court would appoint counsel to de- 
fend. 

The reference to the master would 
be at the expense of the husband. It is 
hardly necessary. 

As to the children: the wife would 
naturally have custody of the young 
children, unless she is an improper 
woman to have charge of them. There 
is no charge against her character 
made in answer to this petition but 
there is such a charge in the bill; 
the bill charges her with adul- 
tery. The court would-be sorry to 
put the children in charge of an adul- 
teress, but the question can not be de- 
cided now; it must depend upon proof. 
There might be a case in which the 
conduct of the woman might be such 
as to show the court she was an adul- 
teress—her conduct in the course of 
the trial or her general reputation; but 
in the absence of that, the court would 
assume nothing against her. She is the 
proper person in the judgment of all 
men to have the custody of sueh ehild- 
order that the 
two girls be given to the mother, with 
proper provision for access by the 
father. 

The court ordered the husband to 
pay a counsel fee of $100 and this sum 
was fixed, the without 
‘reference to the fact that there were 


ren and the court. will 





court said, 





| two counsel, who appeared for the wife, 


| The alimony was put at $15 a week. 
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EVIDENCE—RE-EXAMINATION OF 


WITNESS. 


Osb yrne v 


Construction of a contract by which complain 


O'R: ey 

ant was to receive a certain pereentage on 
the contract price for building a railroad. 

A witness cannot, without leave of the court, 
he 


has 


to which he 


this 


re-examined on no matter as 


examined, but 


he 


or his te Stimony 


been previously 


eround of objection must specifically 


stated when he is recalled, 


he 


obje ction IS SO Mitel _ it 


and even where ne 


doe ~ 


evidence given by the 


will not excluded : 


not invalidate 
rebutting Witness, 
Tue Cuancettor: The complainant 
and John H. Osborne and Philip Ding 
ley, were all recalled as witnesses for the 
complainant without an order of the 
court for that purpose; and objection 
is made to the reception of their tes 
On the oth 


er hand it is urged that the rule pro 


timony on that ground. 
hibiting the re-examination of a wit- 
ness, except by leave of the court, on 
the same subject matter as to which 
he has already testified, is not now 2 
rule of this court: that many years ago 
it was made one of the standing rules, 
but in the revision of the rules in 1872 
by the late Chaneellor Zabriskie, he 
omitted it as being in his judgement a 
It is also ureed 
of Crawford v. Bet 
tholf, Saxt. 458, Delany v. Noble 

Green Ch. 441. and Hanson v. Pres. 
Ch. Trenton 3 Stock, 441, cited by thi 
decided 


hindrance to justice. 


that the 


CASES 


~) 


defendant's counsel, were all 
the 


standing rule. 


while rule was in existence as a 
However that tity be, 
the decision in those causes is based no 
less on the policy than on the rules 
and practice of the court, as will be 
seen by a reference to them. It is an 
the courts 
and it 


true 


established rule no less of 
of this 
founded 


of law than court is 


manifestly on policy, 


that a witness cannot without expr 


leave of the court be examined upon 
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/matters as to which he has already been 
Tres. Eg. Ky. 69; Whart. 
S574; Dan. © P. 1104. It 
appears however by the record that 


examined. 
on Ey. 
While objection was made to the exam 
ination of John H. Osborne and Ding. 


cley on reeall, the ground of objection 


was not stated. Such an objection is 
not sufficient to exclude the testimony 
but 
objection had been made an order of 
the eourt have been obtained. 
To the of the 


plainant the objeetion was made speci 


for wom constat: if the specific 


would 
re-exsuminction com - 
fieally. It is obviously competent for 
a party to reeall witnesses onee sworn 
and examined in his behalf for re-ex- 
mination in rebuttal, without express 
leave of the court and therefore so far 
as the testimony of the complainant 
himself given on the reeall is in rebut- 
tal it is competent, but otherwise it is 


not. 


ABSTRACTS OF DECISIONS. 


prepared by JEL Stewart 
Ib Chaneellor. of 0 Re 
we July naniber 


Vil 


real in tl 


WHT ctpopeesur in 


Fraudulent Conveyance.— Moneys 


given by a married woman to her hus 


band in 1855, and for whieh she re- 


ecived no evidence or security until 


IS77. when he had become insolvent. 
fel] not to sustain, under the emrenm. 


stances, a transfer of property to her 


in IS77 as against creditors then exist 


ing, but as to them to be fraudulent. 
Brij s. 

-OF several defendants mith 
‘When 


ood faith, sever in their answer, each 


Luers v. 
Cost S. 
solicitor- defendants, 


S44 in 


one may be allowed his costs, although 
all may have employed the same soliei- 
tor. Clark. 

Evidence.— Re-ccamination of Wat. 


Putnaw wi 





hed Be RE seb 
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ness—(1.) Construction of a contract by 
whieh complainant was to receive a 


certain percentage on the contract 
price for building a railroad. (2.) A: wit- 
ness cannot, withoul leave of the court, 
be re-examined on «® matter as if which 
he has been previously examined ; but 
the ground of objection must be speci- 
fically stated when he is recalled, or 
his testimony will not be excluded ; 
and even where it is so made, it does 
not invalidate rebutting evidence given 
by the witness.—Oshorne v. O Reilly. | 

Record of Mortgage —( orporation 
Meeting of Directors— Mortyage of 


individual interest —(1. ) Kiecording n 


re in the records of assignments 


mortgas 
of mortgages is not constructive notice. 

(2.) That a board of directors of a 
company incorporated in this state held 
its meetings out of the state, does not 
effect its tithe to lands acquired here. 

(3.) Where a mortgagor gave a mort- 
gage covering all of his interest in a 
corporation and its lands, //e/dé that it 
was not a lien on lands then owned by 
him,jand which he was under contract to 
convey and afterward conveyed aecord- 


ingly to the corporation, superior to 


the title of the corporation, but only aj 


lien on lis interest in the company— 
Parsons vy. Lent. 

Married Woman may make a Mort- 
gage to Secure Husband’s Debt.—A 
married woman may with her husband 
mortgage her own lands to secure the 


payment of his debts or those of any 


other person, for the payment of which. 
not admit the allegations of a bill that 
both the principal and interest of the 
mortgage are now due and owing, be- 


she is in no way liable—Jerchunt v. 
Thowipson. 
Devise.—Construction—A_ testator 
gave the 
daughters S. and K. for life, 5. to have 
Ix. One 


use of a farm to his two 


two-thirds of the income and 
third “and after the decease of my two | 
daughters” to their children in fee, in 


specified portions. 8. died leaving | 


‘inortgagee under the mortgage, 
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children. //e/d, that K. is entitled to 
only one-third of the income, and the 
remaindermen to the other two-thirds. 
— Woolston vy. Beck. 

Subrogation.— Mortgages — After a 
second mortgage had been taken on 
certain lands, a payment of part of the 
principal of the first mortgage was 
made by a brother of the mortgagor, 
under an agreement between the hold- 
er of the mortgage and the mortgagor 
and his brother that the latter should 
be subrogated to the rights of the 
for 
those payments. //e/d, that as against 
the holder of the second mortgage. 
such conventional subrogation could 
be enforeed.—Shreve v. Hankinson. 

Jointure.—Alccounting—A covenant 
contained in a deed of jointure provid- 
ed that the husband should invest his 


|wife’s separate estate and account to 


her for the income and for the rents of 
her real estate. After the marriage he 
received all of her personal property 
and invested it, but never accounted 
for nor paid her the income thereof, 
nor the rents of her real estate, which 
Held that his repre- 
sentative was, after his decease, liable 


he also received. 


to account to her therefor, with inter- 
est to be caleulated with yearly rests. 
—Middaugh ve Trimmer. 

Pleading in Equity.—/resmption 
of payment from lapse of time—(1.) A 
presumption of payment of a mortgage 
from lapse of time, may be raised by a 
demurrer, and such a demurrer does 


eause such allegations are rather con- 


clusions than «averments of  faets. 
(2) Any existing cireumstances which 
would repel such presumption must be 
averred in the bill.—Olden v. Hub- 


bard. 
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Sale of Lands.—J/njunetion— Law 
and Hyuity—An allegation in a bill 
that the defendant by virtue of 
and at 
complainant's grantor has seized upon 
and 


a judg- 


ment execution law against 


is about to sell lands to whieh 





title, 
sents no equitable grounds for enjoin- 


complainant has the legal pre- 
ing such sale.—Sheldon v. Stokes. 
Corporation.—Jieome Bonds—Re- 
ceiver—After the appointment of a re-| 
ceiver of an insolvent corporation by | 
this court, and proceedings in fore-| 


the | 
secured and general creditors of the | 


closure, an agreement among 
corporation was entered into, whereby | 
certain income bonds were to be issued | 
“payable in thirty years, with interest 
at seven per cent. payable half yearly,” 
and the interest was to be paid if the 
company should “be able to pay it by | 


its income after paying claims prior | 
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thereto within the year,” and the an- 
nual interest should not be allowed to 
accumulate. A committee to arrange 
the details of the plan was appointed. 
Held, that the committee had author- 


ity to issue the bonds payable at the 


|option of the eompany on or before the 


expiration of thirty years from the date 
of their issue; and that the receiver 
would not be ordered to pay the inter- 
est on them while the floating debt of 
the company remained unpaid.—— Le- 
high OC. & N. Co. vy. Central BR. BR. Co. 

Divorce — Mesertion — Although a 
wife leaves her husband's house 
throngh his fault, yet if he afterwards 
sincerely solicits her to return and she 
deliberately and persistently refuses 
to do so, her conduct constitutes ce- 
the 


divorce act.—Mooper v. Hooper. 


sertion within meaning of the 


NEW JERSEY PREROGATIVE COURT. 


ABSTRACTS OF DECISIONS. 


Chancellor, 


Being the es prepared by J Stewart, | 


Esq.. the reporter, and revised by the 
ppear in 7 Stewart 
May Term, 1551.) 
Administrator.— Application of pro- | 
ceeds of sale of lands.—Upon an appli- 
cation to assess the damages on a judg- 
ment recovered against an administra- 
tator and his sureties, because of his fail 
ure toapply,to the payment of the intes- 
tor debts,the proceeds of lands sold un- 
der an order of the Orphans Court. //e/d 
(1) That since the only question to be 
now determined 1s the amount to be rais- 


ed, the further question whether the ad- 


ministrator de bonis non is entitled! 


of 


ministrator had authority to sell only 
the land specified in the order of the Or- 
phans’ Court, his sureties are not lia- 
ble for the proceeds of sale of any 
(3) That there can be no 
deduction in the administrator's favor, 
to 
personal estate of the intestate in pay- 


other lands. 


because of his failure exhaust the 
ment of his debts, before applying the 
proceeds of the realty thereto.— Given's 
Case. 

Executor.— /nvestment— Compound 
Tnterest. (1) The 118th and 119th see- 
tions of the Orphans’ Court Act (Rev. 
778) are intended to protect the estates 
decedents from misapplication or 
waste by executors, ete., and being 


thereto is premature. (2) That as the ad- | remedial must be liberally construed. 
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6 oe rows ry ry ‘ i Pe 

2. A legacy was given to an infant 
to be put out on bond and mortgage, 
and to be paid when the infant obtaim- 


ed the ave of 


ri twenty-one years, with 


Meld Ahat 
it was the duty of tie executors to 


interest accruing thereon. 


compound the interest as it accrued by 


investing if as soon as practicable 
thereafter. 3. An executor who, with- 
out authority, lends such a fund to his 
co-executor, on inadequate security, is 
liable for the amount of the principal 
and compound interest ; and the fact 
that such investment is stated in his 
account in the Orphans’ Court will not 


hy 
Phe 


considering the sufficiency of the se 


exonerate him. 4. true test in 
curity for a trast fund, is the price 
which the property would bring at a 
forced sale. — Perrine v. Petty. 
Insolvency.— bonds of Assiguee— 
Creditor's claim—After the damages 
have been assessed against an assignee 
and his surety on their bonds given 
under the assignment act, the surety 
cannot have the amount of a creditor's 
claim deducted the 


ground that it was not presented to 


therefrom, on 
the assignee under oath, where such 
claim was allowed and included in all 
of the assignee’s accounts, and no eredi- 
tor objects thereto. He is bound to 


answer for all the money found due 


from his principal.— Ste Hes Case. 
Executor.— Liability to Co-executor 

—One of two executors collected a lirge 

the 


his eo-exeeutor’s knowledge, 


amount of money «due estate, 
without 
and in order to secure the estate, gave 
a mortgage on his own lands payable 


The 


property covered by the mortgage was 


to himself and his co-executor. 


sold under a prior mortgage, and noth- 
ing realized therefrom for the estate. 
Held that the delinquent executor was 
not, by giving the mortgage, exoner- 
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ated from liability to his co-executor.— 
SLOVINS. V. (uackenbush. 

sureties. -Application for relic f— 
The right of sureties to be relieved 
from responsibility for the future acts 
or defaults of administrators or guar- 
dians is absolute, and on a proper ap- 
plication must be granted. When, how- 
ever, the sureties do not appear on the 
diay set ly the court for the hearing, 
their application may be treated as 
abandoned, and may be dismissed.— 
Allen vo Sanders. 

Orphans’ Court. — Jurisdiction 
Distribution—Vhe of 


creditors of a decedent to share the 


Claims certain 


proceeds of the sale of his lands to pay 
debts, were rejected because they were 
not presented under oath. An order 
was made distributing to the widow 
and children the 


surplus remaining 


hatter the payment of the debts which 


were regularly proved. Afterwards a 
suit in Chancery was begun by some 
of the creditors whose claims had been 
rejected, and the administrator  en- 
joined from paying over the surplus to 
the widow and children. The chan- 
cery suit was subsequently comprom- 
ised by the widow on her own behalf 
and as the guardian of the children 
agreeing to the payment of part of the 
creditors claims out of the surplus, 
and a release therefor was given to the 
administrator. On a petition by the 
widow to the Orphans’ Court for an 
order to compel the administrator to 
comply with the original order of dis- 


Tleld that 


the release was conelusive on the Or- 


tribution of the surplus, 


phans Court, and the widow estopped 


thereby. The Orphans’ Court has no 


jurisdiction to enquire into the validity 


of the release.— Robbins v. Mylin. 
Bequest. —Construction—A_ testator 


directed his executors to invest a fund 
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and to pay to his widow for life or) 
of the 
thereof, and to his children and grand 


widowhood one-third interest 


children, whom he named, the remain 


ing interest in designated portions ; 
that if sny sueh ehild or grandelild 
should die without issue the survivors 
should take such decedent's share in 
like portion; that if any of them | 
shonld die leaving lawful issue over | 


twenty-one years of age, the executors | 
should pay to the representatives of 
such decedent the priveipal on which 
such decedent had received the inter 
est. One child died during the life- 
time of the widow, leaving a dangliter | 
Meld that the exeen- | 


the principal of her 


over twenty-one. 


tors could pay het 
share, on her producing the widow's 
release of her interest therem.— Val- 
Suiith. 


Appeal.— What it brings up—An 


entine Vv. 


order allowing executors S500, for ser- | 


vices rendered the estate, was made! 


7 im) ' if me) mw. \ 
COLK ET OF ERRORS J 
NOTICIcC OF TRIAI 

Raff J. he T J 


Mr. Absalom Woodruff iioved that 
the case be put on its proper place on 
the list, alleging that it was daly no-| 
ticed for hearing and that the only 
reason the case was not on the list was 
that the notice had not been filed with 
the clerk at the proper time. 

He asked that the case be placed on 
the list im the place it would have had 
if the notice had been filed. | 

Tue Court suggested that if the rule 
had not been complied with, the coun. ' 
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by the Orphans’ Court in January, 
1881. 


necoun 


The surviving executor filed his 
t in June 1880, and prayed al- 
the s500, for 
S50, paid by him to the cestui que 
of 


which had been paid in. 


lowanee for and also 


$250, 


trust out . of the principal 

To this ae- 
eount the cestui que trust excepted, 
because the allowance of the 8500 was 
“to the 


money collected on the principal of 


excessive, and also excepted 


said estate.” Both exceptions were 


TIeld (1) 


that the appeal from the allowance of 


disallowed, and on appeal 


the June account, did not bring up for 
the the 8500, 
under the January order. (2). That 
whether the exceutor was chargeable 
the S200, of the 

in hands, 


review allowance of 


with imterest on 


principal remaining his 


not be eonsidered, because no 


exception on that ground was taken 


could 


below. —Luse v. Rurick. 


ND APPEALS OF NEW JERSEY. 


sel could not expect the cause to be put 
in its proper place. 
Myr. Woodruff replied that he under- 


' stood that the object of the rule was 


the convenience of the clerk in making 
up the list, and that he thought that 
on application to the court the case 
would be put in its proper place. 

Tue Covurr said the rule not 
the the 


clerk, but was in the nature of a rule 


Wits 


merely for convenience of 


requiring clue diligence. Counsel who 
we diligent in bringing their cases on 
to The 
case will be put on the list, but at the 


are cptitled be first heard. 


bottom. ‘This has always been the 























wo 





practice in this court 
Circuits. 
Mr. Tuttle that 


was on the other side and ready to ar 


Socrates snd he 


gue the case, and wished it to be | 
brought on in its proper place, and) 
that he objected to its being put at the: 
bottom of the list. 
Tue Courr, however, ordered that 
the case be put on the list at the bot 
tom. 
The 


made in a similar case. 


same order was afterwards 


ABSTRACTS OF DECISIONS. | 


| June Tern, IS81.| 

Railroad Mortgages.—Al/ter aequir 
ed Property- Liens 1 sulting feo 
use of charters of other Companies. 
Complaunants bring their bill to fore 
close a railroad mortgage of the New 
There 
Whether 


written agreement of the Hudson Con 


Jersey Midland Railway. ire 


but two questions: — L. the 
necting Railway, with the Delaware, 
Lackawanna and Western Railroad of 
October 16, 1872, is valid aginst the 
Its 


The substance of the contract 


complainant. 2. interpretation. 
hat 


the Connecting Railway may cross the 


Is 


Lackawanna, in consideration that the 


latter may change their line and eross 


them. Under this agreement the Lack 


awannn attempted to build over cer 
tain lands as the property of the Con 
necting Railway. The complainant de 


nies the ownership, avers this track 


was Inid out and built by the Midland. | 


The many facts are in the Chaneellor's 


opinion. The mortgage is dated Aug. | 
1,1870. Vhen and to IS7L the Mid 


land designed to reach the Hudson by | 
a direct route, which being found too 
expensive they determined to connect | 
duly 1, L871, 
it filed location for a branch line identi- | 


with the Pennsylvania. 
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and also in the! cal with the Connecting Railway ; began 


| 
| 
| 


to build; was defeated in econdemna- 
tion ;and hence went on under the Con- 
neciing Railway charter buying in its 
own tune, but condemning under the 
other. To pay for the road, bonds were 
issued on the Connecting Railway, part 
to the Midland and part to the Mont- 
clair Railway. As to condemnations the 


Hudson Con. R. Ro charter was used 
us a means to an end. I don't decide 


whether this braneh is ineluded in the 


“Midland mortgage. It is immaterial 
if it be Midland, and if the H. C. R. 


The title 
was extorted from anwilling landhold- 


W. was used as an agent. 


ers by that charter. They got it by 
condemnation from the Erie, and began 
proceedings with the M. & KE. in the 


name of the H. C, R. W. Co. 


No dispute was made till the bill was 
filed. The Midland and the Montelair 
acted in concert receiving H. C. R. W. 
The Midland 
privy to both these agreements holding 
out the H. C. 

It is of no importanee whiel was 


bonds. was party in 


R. W. as owner. 


realy the builder of the road. If the 
H.C. RR. OW. dent their charter or were 
held out as biailders it is too late for 


the Miciland 


contract. 


RR. W. 


to repudiate the 


In this respect the mortgagee is in 


(no better position thar the mortgagor. 


The morigage is of track fo de acquired. 


“This track was not in) contemplation 


Tl 
1e 


mortyngece vol the benefit of the nght 


when the mortgage was given. 


to cross when aequired, but subject. to 
all its burdens, came onere. The eon 
tract is eood., 

» 


ads 


It 


eives a right to eross the track ; that if 


fis meaning and legal effect. 


the appellants desire to change their 
both 


of said railways of the Connecting Rail 


track, they may cross either or 


way over, under or at grade. 
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The 
cross a tract of land 1,800 feet long, 


appellants claim the right to| 


used for terminal purposes and drill) 
yard. Ithink the claim extravagant. | 
Without charge they may cross cither 
or both main tracks and use what is | 
necessary, but this does not embrace | 
any but KR. R. track and land appurte | 
nant. It did not inelude all structures | 
appurtenant, such as yards or depots. | 
As to other lands than those used for | 
the right of way, there must be rea- | 
So far as the} 
decree holds the contract void it is re | 


Delaware, L.d& W. R. R. 
v. Collector. Opinion by Beasiey, C. J. 


sonable compensation. 
versed. 


| 
Mortgages.— Record.— Notice, | 
Affirmed for reasons given by the Vice- | 


Chaneellor; three dissenting. --Dissent- | 
ing opinion: In this foreclosure there is | 
the question of priority of two mortga- | 
ves on the same land to the same per- | 
son, both for purchase money and of | 
even date,but assigned to different per- 
sons. The defendant’s was first record | 
ed. The complainant's was assigned first | 
and then said to be first. The defendant | 
knew his was first on record but was| 
told it the lot, 
second on the house and lot. He was 
The 
complainant should be paid first only 
the lot. 
Vie A burgh. Dissenting opinion Iyy 


was first on vacant 


not bound to Inquire further. 


from house and Burnet vy. 
Parker, J. 

Docketed Judgments. 
Statutory proceedings puust be strictly 


It. 


judgment docketed in Common Pleus 


~ Practice. 


pursed. appears on a justice's 


that the constable’s return was that he 
the 


re- 


did not find “enough to make ” 


judgment. The statute requires a 
turn of no goods, or that after sale 
In dock 
eting the clerk's duties are ministerial, 


He In 


special statutory proceedings it must 


there was a balance unpaid, 


not judicial. acts en porte. 
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appear on the record that all was done 
that is required. Judgment of Su- 
preme Court setting aside docketing 
affirmed. Justo v. Nlopping. Opinion 
by CHancenior. 

Orphans’ Court.-—/’ractice 
al of Kereeutor,-__Order of Orphans’ 


Remov 


Court was made that bond be given, 
No bond be- 


ing given,order to show cause was made 


and affirmed on appeal. 


why the exeeutor should not be re 


moved. No eause being shown, an 
order was made removing the executor, 
who had filed his account a few days 
before, showing a balance of $1800. 


A 


sum be paid over “ without prejudice.’ 


new order was then made that this 


Appeal was taken first to the Prero- 
eative Court and now here. The rea- 
sons assigned are: 1. That appellant 
was trustee, not executor, But this is 
not sustained. The will gives him a 
simple power to sell lands, and he in 


his account charged himself as exeeu 


tor with proceeds of real and personal 


property alike. His powers pass to the 


suesessor, Orphans’ Court Pl. 129; 
Exeeutors Pl. 11. 
2. There is no evidence of the see 


ond reason assigned, that the exeeutor 
is enjoined from paying over. 

3. That the order to pay was er purts 
But 


mere 


is an objection not taken below. 
this order is by the statute a 
necessary consequence of the order of 
removal. The sum is ascertained by 
the exeeutor’s admission. Courts ean 


not be too vigilant in dealing with 


derelict executors. The further section 
of the statute that the removed execu 
tor settle his accounts at the next term, 
is not inconsistent with the order for 

The aecount may 


the 


immediate payment. 
be 
“without prejudice.” 

4. That the amount ordered paid is 


not correct. Hence clause 


too large by reason of the Surrogate’s 




















[t 
may be corrected, But the correction 
the He 


charged commissions to whieh a 


fees is merely captions and trivial. 


should be other way. hins 
re- 
moved executor has no right by statute. 
Aldrich yo MeClellan. 
Parker, J. 

City Assessments.—-Appeal—Same 


Appeal 


Opinion by 


facts as Bogart v. Elizabeth. 
from decree to remove cloud of assess- 
ment title. Decree sffirmed. It is no 
hardship to the city to declare the fact 
that the title 
Schuch. Opinion by Brasiry, C. J. 
Morris Canal Charter.—/reserip- 


tion.— Adverse user.—Tinte rreuplion.— — 


ve ye 3 Ne work V. 


iS 


Plaintiff below sued the Lehigh Valley 
R. R. as lessee of the Morris Canal for 
back-water from the Rockaway dam. 
The dates are: canal chartered 1824, 
built 1830, enlarged 1845, flash-boards 
put on dam 1850, solid dam soon after, 
lease 1857, 
from 1866-77. By the original declara- 


The damages claimed are 


tion the dam was alleged a nuisance. 
By amendment the claim is for damag: 
by the lawfal building of the dam. 

By the canal charter they could en 
ter before payment, without being lia- 
The 


owner had his suit afterward for dam 


ble in trespass or as a nuisance. 


age, in the nature of an ordinary sc 
tion. If the injury were temporary 
suecessive actions might be appropri- 
ate. But if continuous, and amounting 
to a disseison one action for the value 
of the property will end the ease. Sec 
tion 27 of the charter extends the rem 
edy by action to subsequent opera- 
As in North Hudson R. KR. v. 


Booraem, the damages will be of and 


tions. 


bear interest from the time of taking. 
In the 


against the canal, this ruling is perhaps 


Ryerson and Sewall cases 


not followed only because counsel on 
both sides chose to treat the injury as 
temporary. If the taking were before 


2) 
hes 
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the lease, the canal company, not the 
railroad, should have been sued for the 
taking. 


But again, has not the defendant ae- 
The 


charge was that if the owner 


quired title by prescription ? 
judge's 
protest and is not silent, no title is ae- 


quired. This was wrong. By early 
cases, possession constituted a mere 
presumption of fact, to be rebutted by 
evidence of no grant. But later it was 
made conclusive /e jure, both by deei- 
sions and then by statute, 34 Win. IV. 
fn this state twenty years adverse pos- 
session is conclusive presumption of 
a orant. 

The fact that there was no grant is 
not material. The grant cannot be 
denied, though it may be shown that 
the use was secret, person ineapable 
fo grant, or user impossible to prevent. 

Coke says the user must be long 
continuous and peaceful, ¢. ¢., not eon- 
fentious 
But 


protest but interference—either by liti- 


or subject to interruption. 


interruption means not merely 
vation or physical obstacles. 

Verbal some- 
fimes held sufficient when the theory 


remonstrances were 
prevailed that the presumption was of 
fact and not de jure, and to be rebut: 
ted by cireumstances. But the leading 
ease of Fowler v.Gray,where aman was 
merely ordered off, is not law here or in 
Mneland. Yet we must distinguish 
negative casements as of light and sup- 
port where there is no trespass to be 
resisted, and interruption physically 
would often be at great expense, from 
positive easements, of ways that may 
be stopped, or overtlow that can be in. 
terrupted. 

The jury should have been told that 
enjoyment for twenty years gave an 
iidefeasible right.—Lehigh Valley R. 
Rv. Mucfurland. Opinion by Depue, 
J 











en 
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Registry.— /stoppel—- Possession.— | On new trial it was sought to prove 


A recorded conveyanee was made by 


H. to L. HL, in 1867. 


The grantor 


keeping possession, 2 reconveyance was | dence held 


A mort 
gage by H. to B. in 1871 was reeorded. 


made in LS6S, not reeorded. 


There was 2 new reconveyance in L872, 
and a new mortgage to P. 
gage has precedence. It was not neces 
sary tosearch H. in the interval when 


had 


estoppel by the first mortgage, aguinst 


he no reeord title. 


the seeond. 


of the first reeonveyanee, for it was al land. 


mere continuance of that which H. had 
while he had no title. — Bingham, up 
Westland, 
Opinion by Reep, J. 
Set-off— Lecetrership. Where 


bank took a mortgage and part of the 


pellant Vv. i spomuds net. 


il 


money remained on deposit, no set-off 


Hlarinian ¥. W/Viaiis. 


ean be had. 
Re COLMED. 
judges dissenting. 

Parol Evidence 
ALeenit nt. — Practice 
A note 
be set aside for 
husband threatened 
ide. This 
law. would 


lo COL wmpitter 


’ 
KBirror. 


W ife 


“st 


made by a cannot 
duress 
to 


Uress 


commit sul 


is not d at ecomumon 
be 


It cannot be proved ly 


and too 


easy of proof. 
parol that the puyec promise donot 
the 


sngtonm ¥. 


wife fo 


Wright. 


payment. --Peew 
Opinion the 


eal] on 
by 
CHAN 


ELLOR 


This was'a feigned issue to try if a 


confessed judgment should be set 
aside. ‘There was no judgment except 
that the judge nt should not be dis 


To such a judgment there can 
It is not affirmed but the 
writ dismissed. Dixon, J. 

Subseription to 


turbed. 
be no erro) 
NE CUBE, 


Parol 


‘ wily eee 


VAT Y. ‘| he subseription Wis to pas all 
assessments regularly made. None 
had been and the suit thereon failed. 





P.’s mort- 


There is no | ed, 


Possession gave no notice 


Opinion by Green, J., two | 
e { 


beeause the} 


Lani ore rously } 


to | 





the subseriber at the time waived any 


eall the Parol 


eVvi- 
I. 


Keecutor of Anson.— 


for assessment. 
insdmissible,— Grosse 
Tlotel Co. v. 
‘Opinion by the Cuancenror. 

| Set-olf.—-lhatement of mortgage for 
lack of land—Agreement of amount 
| due. —Certain eredits claimed in de- 


& : 
'fenee to the foreclosure are not allow- 


because the parties afterwards 
agreed on the amount due. There was 
ia small difference in the amount of 


| Abatement ean be set up there- 
| fore without eross bill, if there be 
fraud or gross mistake, 7. ¢., so great as 
ito warrant the conelusion they would 
Sut if 


these be not proved the acreage named 


not have contracted otherwise. 


in the deed is mere supplemental de- 
seription. Dayton v. Melick. Opinion 
by Parker, J. Reversed in part, 8 to 2. 
Cities.— 2s gulations asto advertising 
contracts, ete.—Where in suit for extra 
work for additions end for mistakes by 
‘the architect, it uppeared that by the 
charter all contracts are to be after ad- 
vertisement, and by the contract. all 
jadditions are to be first specified in 
writing and approved, a non-suit was 
| proper if these conditions were not ful- 
i filled. Public policy demands that they 
be strictly observed.— Condon v. Ser. 
sey City. Opinion by CHancenionr. 

Distress. of 
dic. Where the rent was a fixed sum, 


and half the profits of a coal business 


Uncertainty sume 


of which the tenant was to keep full 
accounts, the court below refused the 
books because a distress warrant could 
not issue for profits which could only 
be ascertained by account and act. of 
both parties on the ground that such 
profits are too uncertain. //eld that as 


hy agreement the books were to be kept 





by the tenant, they might render the 


amount certain, and hence make the 


























distress legal. Judgment reversed. 
Benedict v. Melick. 
DER, J. 


Opinion by Scup 


The following cases were affirmed : 


U.S. DISTRICT COUl 





BANKRUPTYCY—TRADESMAN. 


In re Edwin P. Merritt, Bankrupt. 
{Opinion read May 24, ISs1.| 
On specifications against discharge. 
The main ground of opposition was 
that had 


altered his books with 


mutilated and 


intent to de- 


bankrupt 


fraud. 

Other grounds were urged but were 
overruled by Court as not sustained 
by proof. 

As to the above ground, it appeared 
that the bankrupt was superintending 
the running of a steamer under an 
arrangement that he should pay all 
expenses and have half the net earn- 
ings. 

While this was going on a corpora- 
tion was formed. Bankrupt owned 
some few shares, and became treasurer. 

Books were kept for receipts and 
expenditures till the boat was wrecked 
and business stopped. 
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j Jampbell v. Fort, Mxecutor ; Mid 
| land R. W. v. Hitcheoek ; Morris & 
Essex Rt. R. v. Zabriskie; Guild v. Park 
cr, Reeciver ; Gray v. Gray ; Jones vy. | 
] Whitehead ; Harrison v. Cooley ; Davis 


a 
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eutor) v. Wright ; Collector, Quinby v. 
King ; Tucker's Kxeeutors v. Tucker ; 
State (Hoagland prosecntor,) v. Simon- 
ton; Van Buskirk v. Hoagland ; Crane 
| Tron Co. v. Hoagland ; Wurts v. Hoag- 
lance. 

The case of the American Dock Co. 
of illness of 


So too 





was laid over on aceount 
'several judges of the court. 


Assignee v. Howell; State, (Gwin Prose- | the Noyes case. 


hOR NEW JERSEY. 


(Mr DAL Ryerson for the bank- 
/rupt. 
| Mr. Rh. W. Parker for the creditors. 


Meld that the bankrupt 


| Nixon, J.: 
d 
tradesman in 


iwas not a merchant or 
| the sense in which the words are used 
jin the act, and therefore not subject to 
the penalty of the 7th clause of section 
5,110. 
the 5,021st seetion of the act, has re- 


The word trader, as used in 


ecived in England and: here a wider 


construction than would seem to be 
properly applied to the word trades- 
man, used in section 5,110, and prob- 
ably the latter 


used in the latter seetion 


term was advisedly 


in order to 
confine the penalty provided, to those 
who are actual tradesmen or shop- 
keepers, whose business books are so 
important as furnishing the history 
of their dealings. 

The discharge was granted. 
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CASES BEFORE THE 


MIDDLESEX OYER AND 
TERMINER. 


LIMITATION IN CRIMINAL CASES 
EXTENSION OF TIME. 
Mille 
ISSI 
the 
the 


prosecution from two years to five, al- 


The 
{May Term, 
amendment to 
extending 


St 


An 


limitations 


of 
fe yr 


statute 
time 


though it has no effect upon cases in 

Which the limitation had expired be- 

fore the enactment of the amendment, , 
is operative upon cases where the limi- 

tation had not expired. 

The following is the deeision of the 
court as re ported by the Ni mw Britns- 
wick Ties Hy 

Scupver, J. 
State against RK. G. Miller, on indict- 
ment for embezzlement, filed Feb. 3, 
1881, 2 motion is behalf of 
the defendant to quash the indictment 
because the time stated for the ¢ 
vach of the 


five counts is more than two yeurs be- 


said: In the ease of the 


a ide On 


Olll- 


mission of the offence in ¢ 


ery 


fore the tinding of the indictment. The 


objection is apparent on the face of the 


indictment, and is mace in proper 


time. Section 58 of the act regulating 


he proceedings in criminal cases re- 
taken 


quires such objection to be by 


demurrer or motion to quash before 


the jury shall be sworn, and not after 

wards. As the law was prior to the 
act of March 14, 1879, the objection 
would be fatal to 


it was 


indictment, for 
the 


prosecuted, tricd 


this 


then enacted by stututes 


“that no person be 
ffence not 


or punishe d for any © pun 


ishable with death unless the indiet- 


ment shall be found within two years | 


offence.” 


INFERIOR COURTS. 


of the time of the commission of the 
the of Mareh 14, 
1879, a proviso was added to the stat- 


Dy act 


ute “that any person holding or bav- 
inv held, or who may hereafter hold 
any public office, may be prosecuted, 
tried and punished for any fraud, mal- 
feasance or other misconduct when an 
indictment has been or may be found 
within five years from the time of com- 
mittinge the offense.” 

This amendment to the statute by 
extending the time to five years in 
eases of fraud or malfeasance in any 
public office, applics to the offences 
und the time charged in this indict- 
ment; the most remote date charged 
25, 1878. 

In the case of the State against Hart 


: © Tyler 
being July 


Moore, recently, in the Court of Errors 
and Appeals, an exception was made to 
the effeet of this law, the Court hold- 
ing that itis not operative when the 
two years’ limitation had expired be- 
latter stat- 
had 


and unpunished for two 


fore the enactment of this 


that when the offence been 


ute; 


discovered 


years, there is no power in the Legis- 
lature to make the defendant punisha- 
ble. 


Is not, 


This ease now to be determined 


on the face of the indictment, 
within this exception, for the times 
charged in the indictment are not two 
yews prior to the enactment of the act 
of March 14, 1879. The carliest date 
charged was July 25, 1878, and the 
latest, January 20, 1879. 
not 


when the statute was passed, accord- 


Two years’ 


limitation having been reached 
ing to the time stated in the indict- 
ment, the statute is operative and cov. 


ers all criminal acts charged in the in- 
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dictment within two years prior to the 
filing of the same. 


eases by the decision of the Court, the | 
limitation of two years will be counted 


from the passage of the law, not from 
the time of finding the indictment, as 


In the excepted | 


was the case prior to its enactment. 

A motion to quash was based on the 
cause that the offences were charged 
two years before the finding of the in- 
dictment, and will therefore be refus- 
ed. 


MISCELLANY. 


A NEW COURT RULE. 


On last opinion day in the Court of Errors 
and Appeals the following new rule was pro- 
mulgated : 

194. No respondent shall be entitled to the 
dismissal of an appeal from any interlocutory 
order or decree, upon the ground that such 
appeal was not made within the time limited 
by law, unless he shall within thirty days after 
service of the petition of appeal, give notice 


of such objection to the appellant or his solici- | 


tor, and shall present the objection to the 
Court at the next term thereafter; and upon 
reading of such notice, the appellant shall be 
absolved from the duty of prosecuting the ap- 
peal, until after the then next term of the 
Court. But this rule is not to be regarded as 


interfering with the right of the Court to dis- | 
miss an appeal for the canse aforesaid, at any | 
| dence. 


time, upon such terms as may be just. 


ADMISSION TO THE BAR, 


The Examiners for admission to the bar de- 
sire to vive the following notice : 

TreNTON, June Term, 1881. 

Under the Supreme Court rule just adopted, 
candidates for admission as attorneys or coun- 
sellors must pass an examination in writing be- 
fore admission to the oral examination in open 
court. 

Such preliminary examinations will be held 
on the first day of the next November term at 
half-past three in the afternoon, at the State 
House. 

It is not intended now to enlarge the scope 
of the examination, nor to require more than 
accurate knowledge of the fundamental prin- 
ciples, definitions and state practice. 

As heretofore the questions for attorneys 


_ Will be upon the first and third books of Black- 
of the 


second as relates to personal property, upon 


istone’s Commentaries, and so much 
the more ordinary practice in law and equity, 
the Constitution of the United States and the 
State Constitution and Statutes. 

Those for counsellors will be upon the law 
of real estate as contained in the second book 
of Blackstone and the Constitutions and Stat- 
utes. These matters only will be required. 

A certain number of other questions will be 
put, however, in order to test what further pro- 
vress has been made. These will include more 
exhaustive inquiries on the same subjects and 
books, and also for attorneys some questions 
on the first volume of Chitty on Pleading, and 


for counsellors on Story’s Equity Jurispru- 


It is contemplated in February to add ques- 
tions upon Kent's Commentaries ; viz, for at- 
torneys on parts 3, 4 and 5; and for counsel- 
lors on the rest of the treatise. 


THE AMERICAN BAR ASSOCIATION 


The Fourth Annual Meeting of the Associa- 
tion willbe held at Saratoga Springs, on Wed- 
nesday, ‘Thursday, and Friday, August 17th, 
I8th, and 19th, TSS. 

The sessions will be held at 10 o’clock a. M. 
and 7 o'clock v. M., on Wednesday and Thurs- 
day, and at 10 o'clock a. M. on Friday, at Put- 
man’s Music Hall, corner of Broadway and 
Phila street, Opposite the United States Hotel. 
The the Edward J. 
Phelps, of Vermont, will be delivered at the 
opening of the session on Wednesday. 


address of President, 





This will be followed by the nomination and 
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election of members; election of general coun- 
cil; of the secretary and treasurer ; 
reports of the executive committee. 
will be read by, 1. Thomas M. Cooley, of Mich- 
igan, on “The Recording Laws of this Coun- 
ty.” 2. U. M. ‘The 


Progress of Codification.” 4. Leonard A, 


report 
Papers 


Rose, of Arkansas, on 
Jones, of Massachusetts, on ‘Legislative Con- 
trol of Railroads.” 

After the reading of each paper, there will 
be an opportunity for such discussion on the 
topics of the papers as may be desired. On 
Thursday, the morning session will be opened 
by the annual address, by Clarkson N. Potter, 
of New York, to be followed by the reports 
of the standing committees, reports of special 
conmnittees, nomination and election of officers. 
On Friday, the order will be unfinished busi- 
If the 


business of the session will permit, a short pa- 


ness, new business, general debate. 
per on “The Advantages of a National Bank- 
rupt Law” will be read by Samnel Wagner, of 
Philadelphia, to be followed by a discussion of 
the subject, if desired. 

The annual dinner will be given at the Grand 


Union Hotel, at 8 o'clock, on Friday evening. 


NEWARK BANK INDICTMENT. 


The indictment avainst the Directors of the 
First National Bank of 
tified at the request of their counsel into the 
Circuit Court of the United States. 

The argument of the demurrers to the pleas 
of James A. Hedden 
Mr. J. 


Newark has been cer- 


of some of the bondsimen 
has been adjonrned to August 7th. 
Frank Fort appears for them. 

The other cases have been adjourned to the 
September term on the account of the absence 
of one of their counsel, Mr. A. P. Whitehead, 
in Europe. 

POLLUTION OF RIVERS. 
The case of State v. Kingsland, tried at the 


Essex Quarter Sessions, was an indictment 
against the owners of a factory on the river 
Passaic above Belleville, for a nuisance in pol- 
luting the waters of the river with carbolic 
acid. The defence was that the waters were 
already so foul that the pollution from the 
refuse of the factory did not substantially in- 
crease it, and Mr. McCarter argued that the 
presence of carbolic acid, although it might be 


disayreeable to the taste, was really beneficial 
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in purifying the water. Judge McCarter, how- 
ever, charged the jury that if the water was 
rendered impure by the action of the defen- 
others also con- 


of 


dants, it was no excuse that 
tributed to the 
guilty was rendered against the defendants. 


nuisance, and a verdict 


NOTES OF EXCHANGES. 

The Criminal Law Magazine for July con- 
tains an article on Crimes against the Elec- 
tive Franchise, and reports of several impor- 
Among these is Neal vy. Delaware, 
the 


of 


tant cases. 
Civil 


Amendment. 


Fourteenth 
the 


upon Rights under 


This is one so-called 
“seven constitutional cases.” 

The Washington Law Reporter for June 22, 
contains a review of the ‘Seven Constitu- 
tional Cases” with a discussion of the rela- 
tions between the state and federal govern- 
ments, in the light of these decisions. 

American Law Review: Liability of Offi- 
cers acting ina Judicial Capacity. Liabil- 
ity of Trust Estates on Contracts made 
for their Benefit. 

The Nentucky Law Reporter is now pub- 
It 


is increased in size and changed somewhat in 


lished in Louisville, instead of Frankfort. 
plan. It contains a leading article on Res 
Gestae, supplemental we presume to the dis- 
cussion of the subject in the American Law 
Review, wider the title of Bedingfield’s case. 
It contains also a large number of reported 
from Kentucky, and from various 


of the 
For a case from here it duly acknow- 


CUSES 
parts country, including New Jer- 
sey. 
ledges its Indebtedness to the New Jersey Lai 
Journal, 

Central Law Journal, July &: Title to Land 
under Fresh Water Lakes and Ponds, by 
Thomas M. Cooley ; Words of Relationship 


in Wills, fromthe /rish Law Times. 


JUSTICE CLIFFORD. 

Death has removed the oldest Justice of the 
Supreme Court of the United States, Nathan 
Clifford, who was appointed to that position 
by President Buchanan, in 1858. He would 
have been 80 years old had he lived until Au- 
gust, 14883. Old as he was, up to last October 
he retained the industry and devotion to offi- 
cial duty that had always characterized him. 
At that time 
which effected his mental faculties so as to un- 


he was struck with paralysis, 
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fit him for judicial service and to prevent him 
from realizing his incapacity. 

He was one of the old school Democrats, fix- 
ed in the political creed of which Buchanan 
was a fit representative, tenacious of his opin- 
ions and unyielding to the changes of public 
opinion. But he was a conscientious, hard- 
working and able public servant. By force of 
his ability he easily rose to the Speakership of 


the Maine House of Representatives while a 


| 
young man; was appointed Attorney-General | 


of Maine; was twice elected to Congress, and 
made his mark there, both as a debater and as 
a parliamentarian ; was made Attorney-Gener- 
al of the United States by Pierce, and after- 
Minister to He 
brilliant, but a steadily rising 
With a prodigious passion and capacity 


wards sent as Mexico. 


was not a 
man. 
for work he united strony logical faculties and 
decided speaking ability. Whatever he got 
he fairly won. 

Had his term of judicial service been begun 
and ended before the slavery question entered 
al arenas of public activity he would have 
been universally commended as an able, up- 
ve, who took no part in 
but by the de- 


Personally he was respected by all 


right, learned jud 


making new laws, “Stood 


cisions.” 
for his vreat learning, high 


who knew him, 


character, genial social traits and general ‘‘so- 
lidity.” 


tion was never lessened by any act or word of 


The dignity of lis high judicial sta- 
his. He enjoyed, particularly, the esteem and 
good will of his old constituents and neigh- 
bors. He leaves a son who, though still a 
young man, is regarded as the most brilliant 
lawyer in Maine, so that the family name is 


not likely to die out. N.Y. Meening Mail. 


A CURIOUS DIVORCE AGREEMENT. 

The following odd agreement for divorce 
was exhumed, the other day, from the office 
of a lawyer in this State. It was drawn, not 
by the lawyer, but by one of the parties to the 
agreement, a clergyman, and was executed. 


Names, of course, are omitted : 


“We the undersigned agree to be legally 
rn an ‘ . 


divorced from each other, after the divorce 
| wife | 
give and sign legally over to my husband the 


has been granted. 1 - avree to 
following property, which he had put in my 
The No. the lot 
on which it stand: Seven lots of ground in-- 


name : house with 


and all, the furniture except one bed- 
room set with bedding for one bed, the little 
stove, black walnut table, 2% chairs and rock- 
ing chair, the little round clock and the carpet 
the 
forks and spoons, and also 3 table cloths, one 


in front room, the tea set and 6 knives, 


dozen short towels, and 3 long ones, 2 bed 





sheets and 1 bed spread, and my personal ap- 


| parel. IT also agree to let have the rent 
lof the above house from January 1, 1X74. 
I [husband | 


take the 4 children to me and relieve- 


ou ny part agree to 

| from all obligation in regard to their support. 
And we jointly agree to consider each other 

as never having been married to each other, 

leach one having liberty to marry again. 

| ‘The expenses for the divorce being paid in 

Fequal parts by both parties concerned. 

| In testimony of the above agreement we 

‘both have signed our names in the presence of 

| the undersigaied witnesses. 

Nov. 25, H. 

EK. 


F 
4 

. 
I 


1873. 
Witnesses 


A DEATH SENTENCE. 


The following is a death sentence of a negro 
jnamed Cesar, for the murder of Mary Wright, 
jas given by the Court held at Shrewsbury, N. 
J., Sept. 25th, 26th and 27th, 1691, and copied 
from the court records at Freehold, Monmouth 
county, N. 
j per Hill: 
Therefore, the Court doth adjudge that thou, 
the said Cresar, shall return to the place from 
whence thou comest, and from thence to the 
place of exeention, where thy right hand shall 
be cut off and burned in the fire before thine 
; then thou shalt be hanged up by the 
neck till thon art dead, dead, dead, and thy 
body shall be cut down and burned to ashes in 
So the Lord have mercy on thy soul, 


J., by Lorenzo Hagamin, of Cop- 


eves 5 


la fire. 


Cioesar. 


ABOUT READING OPINIONS. 





To the Editor of The N. J. Law Journal: 
On the last “opinion day” of the Court of 
| Errors a large number of the members of the 


| Bar attended. 


The immediate object of this 
attendance was to learn the decisions arrived 
The the 


were based were of no immediate consequence. 


| at. reasons upon which decisions 
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The importance of the reasons can only be 
properly appreciated by reading the opinions 
at one’s leisure. 

Quite an expression of views was given by 
several present with reference to the desira- 
bility of preserving the custom of the reading 

aa 
Phe 


custom 


by the Judges of their opinions in full. 
that the 


originated in sound reasons, allof which have 


prevailing sentiment was 


now ceased to exist. In the days when this 
eustom arose these were comparatively but 
few cases before the court. The reports of 
The 
newspapers rarely contained any reference to 
them. The 


no railroads, both of which now furnish rapid 


cases were published at wide intervals. 


mails were slow and there were 
communication with the court offices at Tren- 
ton. 


The ease and speed with which one can now 


get a copy of any desired opinion and the | 


promptness with which our reporters publish 
them, inthe judgment of all the attorneys 
whom we talked with upon the subject, render 
the custom. 


it undesirable to longer continue 


If the court will only announce the results and 


immediately file the opinions the Bar we feel | 


Of 


exceptions might be made in cases of a publie 


sure will approve the change. COUrSsE, 
nature in which important legal principles are 
involved. ATTORNEY. 


NEW BOOKS. 

A Synopsis or tHE TESTAMENTARY 
all the States and Territories, by Midi. 11. Wi/- 
liamson. VPhilade Iplita: Rees, Welch & Co., 
1481. 

ANATOMICAL STUDIES UPON Brains or Crim 
INALS, a contribution to Anthropoloyy, 
cine, Jurisprudence and Psychology, by Morr: 
Benedikt, Translated 
from the M. D. 
New York : 
Ave 

Stite 


at Vienna. 
by E. P. 
Win. Wood & Co., 1X1. 


GLoIN’s Revorrs. 


Professor 


German Fowler, 


Volume [., 


Law 


Part Uf. 
MorntGaGes of 


thie of Louisiana. 


A "TREATISE ON THE or 


PrrsonaL Proverry, by Leonard A. Jones. 
Houghton, Mifflin & Co, 


obliged to reserve our comments on 


Boston 
We are 
this book until the September number, 


Laws of 


Med- 


Courts of Appeal of 
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DR. HOLMES ON THE LAWYER. 
These lines are the lawyer’s part of the poem 
of Oliver Wendell Holmes, on the Priest, the 
Lawyer, and the Physician : 
“ Strong is the moral blister that will draw 
Laid on the conscience of the Man of Law 
Whom blindfold Justice lends her eyes to see 
Truth in the seale that holds his promised fee. 
What! Has not every lie its truthful side, 
Its honest fraction, not to be denied 7 
Per contra—ask the moralist—in sooth 
Has not a lie its share in every truth ? 
Then what forbids an honest man to try 
To find the truth that lurks in every lie, 
And just as fairly call on truth to yield 
The lying fraction in its breast concealed 7 
‘Vo the worst rogue shall claim a ready friend 


His modest virtues boldly to defend, 





And he who shows the record of a saint 


| 
See himself blacker than the devil could paint. 


What strugeles to his captive soul belong. 
Who loves the right, yet combats for the wrong; 
Who fights the battle he would fain refuse, 


And wins, well knowing that he ought to lose, 


Who speaks with glowing lips and look sincere 
Tn spangled words that make the worst appear 
The better reason; who, behind his mask 
Hides his true self and blushes at his task, 
What quips, what quillets cheat the inward 
scorl 

That mocks such trimmph? Has he not his 
thorn ? 
|} Yet stay thy 
prize, 





judgment: were thy life the 


Thy « 


) See fanit in him who bravely dares defend 


leath the forfeit, would thy cynie eyes 


"The cause forlorn, the wretch without a friend ? 

| Nay, though the rightful side is wisdom’s choice 

| Wrong has its rights and claims a cehampion’s 
VOICE ; 

Let the 

| For the dumb lips the fluent pleader speak 


trong arm be lifted for the weak, 


When with warm “rebel? blood our street was 
| dyed 
| Who, took, unawed, the hated hireling’s side ? 
| No greener civic wreath can Adams claim, 


| No brighter page the youthful Quiney’s name !”” 











